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“The Courts are under fire. They are justly under fire because, 
for a century, during which we have passed from a primitive, frontier 
society to a complex industrial civilization, the instruments for admin- 
istering justice have remained substantially as they were when first 
projected. No institution can hold up its head under these conditions, 
and no body of men can secure respect for an instrument of government 
so far out of date.” —Chief Justice Morris A. Soper, Suprme Bench of Balti- 
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It’sno use saying 
‘‘it’s just as good 
as Collier.”’ 











&@ COLLIER is the ONE great recognized au- 
thority on Bankruptcy. 

aa COLLIER is more widely QUOTED than any 
other work on Bankruptcy. 

&@ COLLIER is the ONLY treatise that has had 
a sale large enough to demand THIRTEEN 
large editions, and with each edition the work 


BLAKEMORE on 
‘PROHIBITION 


NATIONAL and STATE 








The Author of this treatise realizes that 
a 


classes in the community 





are entitled to know what they can do and what 
they cannot do under this law, and to that end he 
has carefully studied the statute from its incep- 
tion, shown the purpose of the framers in every 
line and given not merely abstracts but full re- 
ports of the decided cases on the meaning and 
effect of the language used. 


The Law a been subject to such constant 
an 


[nape ferocious attack during the 
past three years, so many mooted questions with 
regard to it have already been decided definitely 
by our highest Court that it is now possible to 
state with authority the exact meaning and effect 
of the whole Act, and this the Author has done 





in the only full and complete treatise on the sub- 


has been improved and perfected as its sale ject yet publiched. 


and popularity increased. 
COLLIER ON BANKRUPTCY, 13th Edition, 1923 
4 Royal Octavo Volumes, with Special Service, $40 


MATTHEW BENDER & COMPANY 
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Forms: A Complete Set. 
One Volume, 847 pages, Buckram, $10.00 
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A Law School Course in the Administration of Justice 


In’ several instances the publications of the Judicature Society have been used 
in the place of text books in university political science courses. It has remained, 
however, for Dean William G. Hale, of the University of Oregon Law School, 
to institute a course in the “administration of justice” for law students. The 
course is limited to third year students and “is being given with a view to prepar- 
ing our graduates for an active and constructive service as members of the State 
Bar Association.” 

In his letter selecting to the new course Dean Hale writes: 

The subject matter of the course is drawn very largely from the materials in the 
Journal of the American Judicature Society. Our first topic, for example, was a reor- 
ganization of the Oregon State Bar Association, with a view to making it more efficient. 
We turned at once to your materials dealing with the self-governing bar. Our second 
topic has to do with the unified courts movement. The method of handling the course 
is to assign topics and allow the students to gather the material from the Journal, 
from bar association reports and from other sources. I also wish to make it com- 
pulsory upon the class to keep posted on all that is coming out in the current num- 
bers of the Journal of the American Judicature Society. 

It is no new thing for law teachers to voice the opinion that the surest way 
to strengthen the administration of justice is by instilling ethical ideas in the 
minds of students. But as long as the bar was constituted mostly from men not 
subject to the influences of a high grade non-proprietary school there was little 
practical encouragement to be derived from this idea. At this time, however, we 
may look forward with confidence to the time when a large majority of those 
admitted to the profession will be from high grade schools, so a steady improve- 


ment in respect to professional responsibility for the public duties of the bar may 
be counted upon. 





How Can We Educate the Public to Judicial Needs? 


It is not too much to claim that in recent years a new understanding of the 
problems of the administration of justice has been reached by the bar of the coun- 
try. Narrow controversy concerning “the reform of civil procedure” has been super- 
seded by consideration of such fundamental problems as the selection of judges, 
the organization of courts and the place of the organized bar in the judicial scheme. 
Such purely rhetorical discussions as the commencement day oration on “The Law- 
yer’s Oath” are giving way to constructive proposals based upon generally accepted 
facts. 

To a considerable extent the changes that are needed to make the newer and 
more scientific proposals effective must come through legislatures and constitu- 
tional conventions and these bodies are constituted largely of lay members and are 
often counseled by lawyers who are lacking in vision. Laws and constitutions in 
the long run are largely conditioned by the uninformed voters back home, whose 
susceptibilities must be given due consideration. 

The question arises then as to what can be done to inform lay leaders con- 
cerning needed legislation, to convince them that the bar has constructive pro- 
posals and to impress them with the good faith which underlies our movement? 
It is no new question but it is brought up at this time in a stimulating way by a 
letter from Prof. Selden Smyser, head of the Social Science Department of the 
Washington State Normal School. Our correspondent writes as follows: 

I am delighted with the indications of progress which come to me through the 
Journal of the A. J. 8. 


But I want to criticize t the movement which the Journal so well records, represents 
and promotes. There seems to me to be a serious lack of the right sort of publicity 
and of interpretation of your movement to the laymen. 
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This movement seems to me to be one of the most important in American life 
today and one that should be appreciated and understood by progressive laymen and 
social workers everywhere. Backed by such understanding certainly progress would 
be more rapid. 

The lack of interpretation or even mention in ordinary periodicals of the changes 
that are going on in the organization of our judicial system seems to indicate an 
attitude that is almost supercilious on the part of the progressive and scientifically 
minded men who are working for a better organization of the bench and bar. Most 
editorial writers seem to think the movement—when they know there is one—is pri- 
marily. to secure swifter, sterner punishment for criminals. 

So I should like to offer this suggestion to you and your co-workers in the cause: 
That you make a definite effort to see that your movement is rightly interpreted in 
various dialects in several of the leading periodicals. By so doing I believe you would 
increase the genuine respect for law, legal processes and judicial institutions among 
those educated persons who do not often break law but who do not sufficiently appre- 
ciate its social significance. The public really needs to know that there is an impor- 
tant, really influential group of lawyers and jurists working with the large social aims 
and the scientific knowledge of the American Judicature Society. 


Professor Smyser has made clear the present great need for informing the 
people generally, and their leaders especially, concerning the most fundamental re- 
form of our times. It occurs at once that with a generous expenditure a great deal 
could be accomplished. But the Society is lacking funds for any broad propa- 
gandist movement. Regret for this is tempered by the reflection that the most 
convincing statements are phrased by volunteer advocates. 

We have considered and discarded the method most frequently adopted, that 
of begging interest and space from publishers. Aside from other strong objec- 
tions which might be urged is the possibility that the returns would. not justify 
the expenditure. 

There is another way that promises success. It is that friends of the 
movement for stronger, more responsible and more efficient courts and for a 
bar better qualified to enforce ethical standards should each perform their quota 
of work by personally interesting and instructing their editor friends. It might 
be demonstrated that progress without the friendly support of editorial writers is 
exceedingly rare, and that editorial support, where it is really serviceable, is a 
sincere and disinterested support. Further, that the enlistment of editorial aid 
is usually through personal contact. 

This, then, is our proposal: that the friends of the movement for a better 
administration of justice seek occasions for personal interviews with newspaper 
and magazine owners, managers and writers. There is probably no single source 
of news articles and editorials yielding more material than the courts of justice, 
Judicial administration becomes all the time more pertinent to the healthy 
development of democratic ideals, both civic and social. One can hardly find a 
single copy of a newspaper which does not support this statement. The great 
gap existing between a programme of genuine progress and popular understand- 
ing, so well expressed by Professor Smyser, is seen when one notes that nearly 
all of the reports of the work of courts and editorial comments thereon reveal a 
lack of knowledge of fundamental principles and the means for applying them to 
present conditions. This would not be the case if writers and editors were in pos- 
session of the facts. It may be remedied by a moderate amount of effort on the 
part of any informed person, be he lawyer or layman, who is willing to devote a 
very little time to interviewing the editors and reporters of his locality. 

One of the reasons for reaching this conclusion is that our present corre- 
spondent for several years has acted on this theory. We have, found it successful 
in other instances. We do not believe it over optimistic to hold that many of our 
members will do their part in their own way. The work to be done is the work 
of all of us. So far as possible such efforts will be supplemented by the Journal. 
And we shall be greatly encouraged if advice, suggestions and reports are sent in 
as occasion arises. 

















Missouri Judicial System Unified in Revised 
Constitution 


Amendment to be Voted on Feb. 26 Provides Council of Judges With 
Power to Regulate Procedure and Control the Business of 
All the Courts 


The new constitution for the State of 
Missouri will be submitted to the voters 
on February 26, 1924, in the form of 
twenty-one separate amendments. 

If the people of Missouri adopt, by a 
majority vote, amendment number seven, 
which relates to the judicial department, 
that state will have the best system of 
courts, so far as the constitution is con- 
cerned, of any state in the Union. 

The principle of unifying the courts 
of the state, to constitute a single sys- 
tem with a single administrative direc- 
tion, is fully embodied in the revised ju- 
diciary article. In addition to this great 
forward step the draft provides for the 
simplification and development of pro- 
cedure through rules to be made by a 
council of judges. All existing statutory 
rules are given the effect of court rules 
by the constitution and so made subject 
to modification by the rule-making au- 
thority. This power is made explicitly 
subject to the will of the legislature, 
which may annul or amend any rule, or 
enact one in lieu thereof, as is the case 
in all British jurisdictions, where eminent 
success has been attained under this sen- 
sible division of powers. 

This Journal published an account of 
the first submission of the judicial com- 
mittee of the convention in Vol. VI., No. 
3 (October, 1922), and took occasion to 
criticize a scheme of trial courts which 
was therein presented. The particular 
objection was that the draft embodied a 
county court system which would clamp 
down on St. Louis and Kansas City a 
tribunal charged with a large share of 
all the publie and social. functions of the 
judiciary, which from its very nature 
would be inferior in dignity and in per- 
sonnel to the circuit court, which would 
be principally the tribunal for adjudicat- 
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ing commercial causes. ‘The tendency of 
iawyers to exalt the courts in which their 
own and their clients’ interests center, 
and to neglect the vital civic importance 
of the courts dealing with social and 
criminal problems, was commented upon. 

The final draft omits the criticized pro- 
posal. It continues the Circuit Court 
with provision for alteration of circuits 
by legislation, and leaves the structure 
of the other trial courts subject to legis- 
lative control. 


Sec. 29. The criminal courts, probate 
courts, county courts, courts of common 
pleas, municipal corporation courts and jus- 
tice of the peace courts, with the jurisdic- 
tion now conferred on them, shall remain 
as now -constituted until abolished or 
changed by law. 


Missouri has appellate courts sitting in 
St. Louis, Kansas City and Springfield. 
The revision leaves them substantially as 
they have been but permits of establish- 
ing a new appellate court, or an addi- 
tional division, or altering the boundaries 
of the districts. A new division is pro- 
vided for St. Louis and commissioners 
are prohibited. Section 3 deals with the 
Supreme Court and its relation to the 
Courts of Appeals as follows: 


Sec. 3. The Supreme Court shall be di- 
vided into two divisions of three judges 
each, which shall sit separately for the 
hearing and disposition of causes and mat- 
ters pertaining thereto, and the Chief Jus- 
tice shall assign to each division the causes 
and matters to be heard by it, of which ag- 
signment due public notice shall be given. 
All orders, judgments and decrees of any 
division shall have the force and effect of 
those of the court unless transferred from 
such division to the court en banc; such 
transfer shall be made when the judges of 
a division are equally divided in opinion; 
when the court en banc or a division in 
which a cause is pending shall so order; 
when the Chief Justice.shall so order be- 
cause he deems the decision in division in 
conflict with a decision of the court or a 
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division thereof; when a federal question 
is involved; or when a judge of a division 
dissents and application for transfer is 
made by the losing party. The court may 
abolish and re-establish such divisions from 
time to time as public convenience may 
require. 

The intention to establish a flexible 
system, adaptable to future changes and 
needs as they may arise, is apparent in 
the foregoing section, and also in Sec- 
tion 27 (quoted below) which permits of 
making up additional divisions of the 
Supreme Court or of any of the Courts 
of Appeals by assigning Circuit Court 
Judges temporarily. With this sensiblé 
provision it should be possible to prevent 
congestion in appellate branches for all 
time. If the constitutional convention 
had produced only this one change its 
entire labors would have been justified. 

‘The section (No. 25) which creates 
the Judicial Council and confers upon it 
both rule-making and administrative pow- 
ers has been materially altered and im- 
proved since the first draft, which ap- 
peared in this Journal, Vol. VI., No. 3. 
Powers of assignment which will enable 
the Council to equalize work in the cir- 
cuits and so utilize the entire judicial 
force of the state are expressly conferred. 
There is no reference to collecting and 
publishing judicial statistics but the 
power is clearly deducible from the text 
and the Council is left free to develop its 
administrative control in any way that 
seems expedient. This section deserves 
very careful study by all students of ju- 
dicial administration. 

It appears that the Chief Justice of the 
Supreme Court, who is ex-officio head of 
the Judicial Council, and so chief ad- 
ministrative officer of the entire judicial 
system, is not regularly part of either of 
the working divisions of the Supreme 
Court. That will afford him time for his 
important executive duties. He is to be 
elected expressly as Chief Justice. 


Sec. 25. The Chief Justice of the Su- 
preme Court, the presiding judge of each 
division thereof, the presiding judges of the 
Kansas City and Springfield Courts of Ap- 
peals, with a judge of the St. Louis Court 
of Appeals selected by the judges thereof 
and three judges of circuit courts who, un- 
less otherwise provided by law, shall be 
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selected by the above named persons shall 
constitute a Judicial Council, which shall 
meet at the seat of government at least once 
each year. It shall have power to provide 
by rule or order for the transfer of causes 
from one Court of Appeals to another, to 
assign a judge of any trial court to assist 
the trial court of any like jurisdiction in 
the trial of cases and the transaction of the 
business of such court or to hold a term 
or part of a term of such court, either upon 
the request of the judge of such court, or 
in case of the disability or disqualification 
of, or change of venue from, such judge, or 
when the efficient transaction of the busi- 
ness of such court so requires. The Coun- 
cil may from time to time establish and 
simplify rules of practice and procedure for 
all courts which shall not deny or abridge 
any remedy or substantive right given by 
law. All laws in force at the time of the 
adoption of this constitution which pertain 
to practice and procedure, shall be consid- 
ered as, and have the force of, general rules 
until rescinded, changed or modified by the 
Council: Provided, that any rule of prac- 
tice or procedure adopted by the Council 
may be annulled or amended or a new rule 
created in lieu thereof, by the General As- 
sembly by a special law limited to that pur- 
pose. The Council shall have such addi- 
tional powers and shall perform such addi- 
tional duties as may be provided by law. 
The members of the Council shall receive 
no compensation for their services, except 
they shall be paid for their actual expenses 
in attending the meeting of said Council, 
not exceeding the sum of five cents per mile 
each way actually traveled in going to and 
returning from said Council, and five dol- 
lars per day while attending meetings of 
the Council. 

Sec. 26. The Judicial Council shall make 
provision for holding court in all cases, 
when for any reason, a regular judge can- 
not hold such court. 

Sec. 27. The Judicial Council, when the 
business of the court requires, may call to 
the aid of the Supreme Court or any of the 
Courts of Appeals one or more judges of 
the circuit courts for such time as may be 
necessary. Such judges, while so acting, 
shall possess all of the powers of judges 
of the court in which they are called to sit. 
The Council, when a sufficient number of 
such judges are called, may, for a period 
not exceeding ninety days, create an addi- 
tional division of the Supreme Court or 
Courts of Appeals, but at least one regular 
judge of the Supreme Court or of the Courts 
of Appeals shall sit in such division. While 
so acting such judges shall receive the sum 
of ten dollars per day from the State in 
addition to the compensation provided for 
judges of the circuit court. 


In the brief address accompanying the 
draft constitution the Convention says: 


The judicial department is charged with 
the administration of justice and consists 
All these 


of all the courts of the state. 
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courts should be regarded as one complete 
judicial body, composed of the various 
courts having various jurisdictions, and all 
the courts in close working relationship to 
each other, for the purpose of giving to the 
state and its citizens the sure, speedy and 
inexpensive disposition of litigation to 
which they are entitled. The present con- 
stitution has provided a judicial system 
which has prevented our judges from ren- 
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dering the service which a more flexible 
system will permit. 

The Convention is fully justified in 
saying, by way of explanation of the ju- 
diciary draft (p. 36) : 

It is believed that certain speedy and in- 


expensive justice will more surely result if 
this amended article is adopted. 


Cleveland Has Best Trial Court in the 
United States 


Common Pleas Court of Cuyahoga County, Provided With an Ad- 
ministrative Head, Makes Admirable Record—Succeeds Even in 
Curbing the Continuance Evil 


The Common Pleas Court of Cuyahoga 
County, Ohio (sitting in Cleveland), af- 
fords the first instance, so far as the 
writer knows, of a nisi prius court which 
has a chief justice clothed by law with 
administrative powers and duties. The 
act providing an executive head for this 
court was adopted in the legislative ses- 
sion of 1923 and went into effect on Sep- 
tember 1. It is quoted below. 

The first court to be provided with a 
chief justice with power to assign judges 
and classify the business of the court was 
the Municipal Court of Chicago. The 
success made by this court under difficult 
conditions was such that it was copied 
in this respect in a number of cities. 
The Cleveland Municipal Court was one 
of the courts of restricted jurisdiction 
which was given an executive head. 

In the past decade in a number of large 
cities the judges of general trial juris- 
diction have voluntarily chosen a “chief 
justice” in order to meet difficulties in- 
herent in a numerous body of judges hav- 
ing identical jurisdiction. In these courts 
the chief justices are selected by their 
colleagues, usually for a short term, and 
possess but limited power. While the 
system has not been without value it has 
been manifestly inferior to the plan which 
provides for a chief justice given a long 
tenure and large powers. 

Speaking generally the most notable 
progress in judicial administration in the 


last ten or fifteen years has been in the 
inferior courts of the cities which have 
established well organized courts. Dur- 
ing the same period the most pointed 
criticism has been directed toward the 
courts of general jurisdiction in the larger 
cities. It seemed plausible, then, that be- 
fore long the system which had proved 
itself in the much more difficult situa- 
tion of the inferior court would make its 
appearance in the higher trial court 


High Efficiency Attained 


In Cleveland the new plan is referred 
to as “the chief justice plan.” Its opera- 
tion in its first three months has been an 
emphatic success—a success obvious to 
the judges, to the lawyers and to litigants. 
The Common Pleas court in Cleveland is 
at this time probably the most efficient 
and successful trial court ever known in 
any large city in this country. 

The weekly “production records” show 
that nearly twice as many causes have 
been tried each week since the new act 
went into effect as were tried formerly 
with the same judges and the same pro- 
cedure. The court is running like a 
chronometer. 

This is an amazing statement. With- 
cut some explanation it would be in- 
credible. 

It must be said, in the first place, that 
this court was a comparatively suecessful 
court before the new plan was adopted. 
It had developed a system for assigning 
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eases for immediate trial and of inform- 
ing counsel so that they would not have 
valid excuses for not being prepared. All 
it lacked was a skilfull executive with 
adequate power. 

The court comprises regularly eighteen 
judges, six of whom are assigned from 
other circuits by the chief justice ef the 
Supreme Court, who is head of the state 
Judicial Council. Four are assigned to 
the trial of felony cases, one of whom rep- 
resents the chief justice in the adminis- 
tration of that department. Two are as- 
signed to the “Equity Division,” which 
in Ohio includes all causes not triable 
with a jury. Eleven judges are thus left 
to try civil jury cases and since the 
Municipal court has jurisdiction to $2,- 
500, and has most of the commercial 
cases, ninety per cent of the jury trials 
at Common Pleas are damage suits. 

The judges selected. Homer G. Powell 
to be chief justice. He will so serve for 
five years and his successor to this office 
will be elected. The choice was evidently 
a wise one; Chief Justice Powell assumed 
the duties of the office with a high ideal, 
and his colleagues have given him un- 
stinted support. Under the new plan the 
chief justic hears demurrers and all mo- 
tions which go to the pleadings. This 
leaves the associate judges largely free 
from interruptions to trial work. 

Continuance Evil Mitigated 

Probably the feature of American trial 
courts most deserving censure has been 
the ease and frequency with which un- 
merited continuences may be obtained. 
Cases are before the trial judges too many 
times. The time of judges and lawyers 
is squandered and litigants are taught to 
be cynical of the entire machinery of jus- 
tice. Many are the proposals made to 
mitigate this evil, but after years of dis- 
cussion the fairest estimate has been this: 
that with the kind of judges that are 
found in large cities, under the elective 
system and the kind of lawyers that pre- 
dominate, it is hopeless to expect any 
substantial reduction of an admittedly 
great evil. Half of the clients involved, 


ordinarily, benefit by delays and some- 
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times both sides are afraid to go to trial. 

The Common Pleas Court sitting in 
Cleveland has demonstrated that continu- 
ances can be avoided after cases are within 
three days of hearing. ‘To accomplish 
this there must be a sanction. It lies in 
this rule, that a case must be tried on the 
day set or it will be dismissed. No judge 
will now accept any excuse. 

But a sanction alone would not suffice. 
While lawyers abuse the plea of engage- 
ment in another courtroom, it is often a 
valid excuse. If the court could so ar- 
range its work as to avoid requiring a 
lawyer to be in two courts at the same 
time the penalty for unreadiness could be 
enforced. That is what has been done. 

Mr. V. A. E. Dustin, known as “as- 
signment commissioner” for this court, 
has for twenty years been developing a 
system to make it easy for litigants to be 
ready for trial. This system is now in 
full and successful operation and the high 
efficiency of the eleven judges trying jury 
cases is closely related to the system. In 
his office Mr. Dustin has data which en- 
ables him to know at all times the pro- 
gress which has been made in each of the 
trials in the several jury courtrooms; he 
knows also the court engagements of 
counsel who will try the cases on the 
“active list.” The clerks report by tele- 
phone the various stages of every trial, 
and when the judge in a particular room 
begins his charge the assignment com- 
missioner sends to that room a case in 
which lawyers and witnesses are present. 
The information concerning. other en- 
gagements of counsel is obtained through 
cooperation with the Municipal Court and 
United States Courts. — 

One would think from this description 
that there would be a great swarm of 
lawyers and witnesses waiting for long 
periods at the assignment room, but this 
is not the case, because a part of the plan 
is to keep the lawyers informed of the 
state of the calendar by telephone so that 
they need not leave their offices until 
shortly before they are needed. Under 
this plan nobody knows in advance what 
judge will hear his cause. This is an 
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advantage in a system in which issues 
are settled in all actions before a single, 
specialist judge and in which a case once 
started is carried through to completion 
without interruption. 

This is a very brief and inadequate 
description of a system which deserves 
close study. A full account of it will be 
published in a later number. 

In the first ten weeks of the “chief 
justice” system the Cleveland Common 
Pleas Court has gained rapidly on its 
civil calendar and looks forward to the 
time when all cases will be finally dis- 
posed of within six months of the time 
of filing, which will be a very remarkable 
thing under a code which gives generous 
periods for procedural steps. 


Swift Trial of Felony Cases 


Meanwhile the felony cases are being 
tried as rapidly as they reach the court. 
On the day that the writer paid his visit 
there were only about forty criminal 
cases pending.* The importance of this 
to the administration of criminal justice 
cannot be overestimated. In the past 
year the question has’ been often asked 
whether Cleveland has received any real 
benefit from its voluminous survey of 
criminal justice in 1921. The great suc- 
cess of the Common Pleas court, carrying 
with it the speedy trial of felony cases, 
constitutes one answer, for the stimula- 
tion which the Cleveland Bar Association 
received from the investigation and the 
report accounts in large measure for the 
legislation of this year. A strong commit- 
tee of the Association made a thorough 
study of methods in vogue in civil courts 
in large cities. The chief justice bill was 
the product of this study. 

It was the defection of the Municipal 
Court, under a chief justice who had suf- 
fered mental and moral collapse, which 
principally caused the crime survey: This 
court is now headed by Chief Justice 
Dempsey, who has restored its good namie. 
The management of the whole judicial 
machinery of this metropolis is in the 
hands of Chief Justice Powell and Chief 
Justice Dempsey and as long as they 





*Nov. 20. The report at the end of that week 
showed eighteen cases filed, sixty-nine disposed of, and 
not a single felony case on the docket! Is not this 
a “world record?” 
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confer together and act in accord (as they 
are doing) there is a virtual unification 
of the judiciary, something especially 
needed in the criminal field. 

The recommendation of the Bar Asso- 
ciation committee, however, does not stop 
with a possible correlation of judges; it 
looks to the ultimate perfection of the 
system through a merger of the courts 
and a distribution of judges among di- 
visions which are functional, and not 
arbitrary, as now. 


Full Text of the Law 


In each county having two or more com- 
mon pleas judges, said judges may desig- 
nate one of their number chief justice who 
shall continue as such chief justice until 
the end of his term, and the successor of 
any judge so designated chief justice shall 
be nominated and elected as chief justice 
of said court, and in the event of a va- 
cancy in the office of the judge serving as 
chief justice, the judge appointed by the 
governor in his place shall serve as chief 
justice until a successor is so elected and 
qualified. 

The chief justice of the common pleas 
court shall have the general superintend- 
ence of the business of the court, and shall 
classify and distribute it among the judges 
and fix the vacations of the judges. In 
January of each year he shall file a com- 
plete annual report with the clerk of the 
court, covering the preceding calendar year, 
which report shall show the work per- 
formed by the court and by each of the 
judges thereof, the number of days and 
hours of attendance in court, of each judge, 
and such other data as the chief justice of 
the supreme court may require, and a copy 
of said report shall be transmitted by the 
clerk of the court to the chief justice of 
the supreme court, and another copy shall 
be filed by him with the secretary of state. 
Copies of such annual reports shall be 
printed for free distribution. 

The judges of said common pleas court 
shall meet at least once in each month and 
at such other times as the chief justice 
may require, and shall prescribe rules reg- 
ulating the docketing and hearing of causes, 
motions and demurrers and such other mat- 
ters as are necessary for the advancement 
of justice and prevention of delay, and for 
the government of the officers of the court, 
not inconsistent with general laws. 

Each common pleas judge of a court hav- 
ing a chief justice shall, at least once each 
month, make a report in writing to the 
chief justice of said court of the duties per- 
formed by him, in such manner and form 
as such chief justice may require, and the 
county auditor shall not issue his warrant 
for payment of additional salary as pro- 
vided in Section 2252 for any judge until 
said chief justice has certified to him that 
he has received and approved such reports. 





Relief for the Appellate Courts: the 
Referendary System 


By ALBERT KocouREK* 


The appellate courts have been acutely 
responsive to the widespread clamor for 
speedy administration of justice. As a 
general proposition it may now be said 
that there is still great delay in the trial 
courts but that justice is prompt on ap- 
peal. The courts of appeal are the hard- 
est worked and most efficient branch of the 
judicial system. The bar and the public 
have demanded expedition and their de- 
mand is a reality in many of the higher 
courts. 

It is not difficult to see that the present 
reasonably satisfactory state of things in 
the appellate courts of a number of states 
can not go on indefinitely with an increas- 
ing flood of litigation. The Supreme Court 
of the United Statest furnishes material 
for an instructive study of the same prob- 
lem that confronts the various states—how 
is it possible to preserve appellate hear- 
ings without piling up on the appellate 
courts an impossible burden. In the trial 
courts congestion can be met by increasing 
the number of judges. There is no theo- 
retical limit to this horizontal expansion 
of working units. 

But the courts of appeal cannot be ex- 
panded horizontally. A court of appeal 
ceases to be efficient in a collegial sense if 
composed of a large number of members.” 
The Supreme Court of the United States 
probably reaches the limit of what will 
ever again be thought desirable in the 
matter of number of members where ques- 
tions of private law are concerned.* Where 
the court is one which hears only contro- 
versies of public law, domestic or interna- 
tional, or questions which directly or in- 
directly affect the policy of the state,* the 
court for purely political reasons may con- 
sist of an extensive group.® 

For decision of questions of private 
law unconnected with state policy, a court 
of appeal must be a relatively small group 
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if it is to work efficiently. Such a court 
can not be expanded indefinitely in a hor- 
izontal dimension. When the time comes 
that its labors exceed its capacity, there 
must be a limitation on litigation. This 
has been accomplished by limiting the ac- 
tual jurisdiction of the supreme court of 
appeal and by creation of intermediate ap- 
pellate courts of coordinate jurisdiction. 
This method has the advantage of stem- 
ming the flood, but it is, under existing 
conditions, theoretically and _ practically 
unsound.® It disposes of litigation but it 
creates additional uncertainty in the law. 
The alternative to meet the objection is to 
classify litigation and to create indepen- 
dent intermediate appellate courts for the 
various classified groups. The experiment 
with the federal Commerce Court was not 
fortunate,’ and it will perhaps be long be- 
fore it is again attempted, but the fact 
remains that only by means of independent 
appellate courts will it be possible to at- 
tain a unified body of state or federal law.® 
While it is true that in the course of time 
many conflicting decisions of coordinate 
courts are set at rest, yet, in the meantime, 
there is incalculable social loss and hard- 
ship. 

The wholly illogical system of coordi- 
nate appellate courts is connected with the 
belief that appeals should run the gamut 
of all the courts of appeal, if the amount 
involved is a large one. There are good 
reasons for one appeal, but it is impossible 
to state a sound reason for two appeals.® 
If two appeals are better than one, then 
three are better than two, and four are 
better than three. But it will be asked, 
if litigation is to be classified and finally 
disposed of on one appeal by independent 
appellate courts, what becomes of the su- 
preme court of appeal? Is there any need 
of such a court? The answer, as we should 
state it, is that in a properly organized 
system of courts there will be need of an 
ultimate directing head, but in addition 
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to that need, there must be a supreme 
court of appeal to put at rest all questions 
of organic law. A supreme court of ap- 
peal should be limited to questions of con- 
stitutional law to be heard on certification 
or by certiorari. These questions should 
come up through the intermediate courts 
and not by direct appeal. 


Correct Function of Supreme Court 


A supreme court of appeal should be 
more than a court in a strict sense—it 
should be a cabinet of justice. Even 
though there should be a system of spe- 
cialist appellate courts based on a classi- 
fication of litigation, it will be inevitable 
that conflicts will arise on overlapping 
questions, especially of procedure. Where 
conflicts arise the cabinet of justice 
should have power to refer such questions 
to the legislature, except in matters of 
procedure which should be settled by the 
court itself. 

Reconstruction of the appellate system 
is a problem of the future and it cannot 
be satisfactorily accomplished until the 
mechanism of justice is considered as a 
whole. Patchwork legislation which cre- 
ates now one court and then another, 
which takes away jurisdiction here and re- 
stores it there, which enlarges the mem- 
bership of courts to meet a pressing tem- 
porary demand, which tinkers with this 
and that section of the practice act, is 
typical and normal, but unscientific. The 
judicial machine should be as flexible in 
its organization and methods of work as 
an efficient business organization. It 
should be prepared at all times to do what 
is needed and when it is needed so far as 
concerns the important matter of render- 
ing justice. And it should be prepared 
to do these things efficiently. 

While the appellate courts in nearly al) 
states are working at a feverish pace there 
is much reason to believe that a great deal 
of the output of these courts is of in- 
ferior quality. If in any important meas- 
ure this supposition is correct, the attain- 
ment of speedy justice thwarts itself. Jus- 
tice delayed is justice denied, but justice 
misapplied is also justice denied. As be- 
tween speed and accuracy there is no room 
for choice. Justice must be just first of 


. 


all; if it is quick, all the better. The bar 
has clamored for quick decisions. It is 
getting them, but if it is getting also in- 
accurate decisions, it suffers from a poorly 
framed demand. 

When we speak of inaccurate decisions 
we mean more than is seen by mere in- 
spection of judicial opinions. We mean 
what would appear if the whole record 
were disclosed. It is commonly said that 
all opinions read well. That is very nearly 
true. The art of reporting opinions has 
reached a high level of efficiency. With- 
out that art, it is to be feared that the 
content of our reports would often have a 
bizarre appearance. An opinion may read 
well because it repeats only the well-worn 
phrases of legal doctrine while it avoids 
sub silentio all perils of novelty or diffi- 
culty. A criticism often heard of judicial 
opinions is that they sometimes misstate 
facts, that they sometimes proceed upon 
an erroneous or but slightly substantiated 
hypothesis of fact, that they sometimes ig- 
nore facts inconsistent with a favorite hy- 
pothesis, and that they frequently ignore 
questions of law. How much or little is 
true of these criticisms no man can tell. 
If they are in any substantial measure well 
founded—and every member of the bar 
will have an opinion based on his own 
appellate practice—our speedy justice be- 
comes a cynical abortion. We say nothing 
here of decisions based on states of fact 
which are disclosed and which are errone- 
ous in point of law. The law reviews are 
regularly canvassing a large part of the 
output of cases and the results are periodi- 
cally available. 

It is our confident belief that the appel- 
late courts are laboring with the greatest 
possible zeal to avoid the things that are 
the subject of just criticism. If their de- 
cisions are wanting either in accuracy in 
mastering the records brought before them 
or in attaining correct solutions, it cannot 
be overlooked that in a large measure the 
bar is responsible for the result. The meth- 
ods of work in appellate courts make it 
necessary for the judges to put their chief 
reliance on the printed abstracts of record 
and the briefs and arguments. - If counsel 
fail—and it is said that they commonly do 
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fail—in presenting a satisfactory abstract 
or more usually a clearly conceived brief 
and argument, an unsatisfactory result 
cannot properly be charged to the court 
alone. The bar must take its share of the 
blame. In this connection, perhaps, one 
of the most difficult matters to deal with 
in a practical way is the assignment of 
points without furnishing the court with 
the aid of competent research upon it. The 
point may in matter of law be perfectly 
good, but if counsel have not been dili- 
gent to support it by authority and argu- 
ment, it can rarely be expected that the 
court will have an opportunity to supply 
what counsel have failed to present. The 
point will probably go unnoticed and 
when, later, counsel finds the authorities 
that he failed to present at the proper 
time, he will not unnaturally charge the 
court with ignorance of what every law- 
yer ought to know. This type of criticism 
can hardly be justified. However much 
may be laid at the door of the appellate 
courts in inaccuracy of workmanship it is 
altogether probable that much more may 
be imputed to the bar. 


One-Man Decisions 


The enormous output of decisions in 
each year has given rise to the belief very 
generally among the bar that our appel- 
Jate courts while collegial in form are in 
fact only separate courts meeting together 
on stated occasions for the dispatch of 


administrative business rather than for ac- 


tual conference work. It is said that ap- 
pellate opinions are one-man opinions, that 
the appellate judge often gives less con- 
sideration to the case than the trial judge 
bestowed, that often the particular appel- 
late judge to whom the case is assigned 
is inferior in legal ability to the trial 
judge, and that the pressure of work on 
the court is such that even where a de- 
cision is clearly wrong (principally be- 
cause of omissions of fact or points of 
law) the petition for rehearing has be- 
come an idle and useless ceremony having 
only the one practical effect of staying a 
mandate to the succeeding term of court. 
Much, no doubt, can be, and already has 
been, said on both sides. of these points, 
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but ‘the numerical output of decisions 
makes it difficult if not impossible to: be- 
lieve that each member of the court has 
the same measure of familiarity with the 
case under review as the particular judge 
who is assigned to write the opinion. The 
criticism that our appellate benches are 
collegial in form only is probably true in 
an important. degree. 

The question now is, and it is the ob- 
ject of this paper to answer it, how can 
the appellate benches be relieved in some 
measure of their great burden and how can 
it be made possible to insure greater ac- 
curacy of result with the judicial machin- 
ery now at hand? 

We shall proceed at once to the sug- 
gested solution. Each judge of an appel- 
late bench should have the appointment 
of one or more referendaries to assist him 
in his judicial work. These appointments 
should be personal, excluding relatives 
from selection. They should be held at 
the will of the judge. If the judge’s sal- 
ary is $10,000 a year, the referendary 
should receive from $2,000 to $3,000 a 
year. The appointments should be made 
from the best scholarship of graduating 
classes of the law schools maintaining the 
highest standards.’° 

The methods of work submit of wide 
variation, and we shall, therefore, merely 
outline one of various possible methods. 
When a case is ready for investigation, the 
judge assigns it to one of his referendar- , 
ies for a preliminary report which shall 
embody the following elements: 

A. An accurate statement of the ma- 
terial facts showing (a) what facts are un- 
disputed and (b) what facts are disputed. 
The disputed facts should be analyzed 
with a statement in tabular form of what 
evidence supports and what evidence con- 
tradicts the disputed point. We put large 
emphasis on the factual grounding of the 
case since it is the major premise of the 
whole chain of reasoning. Skill and in- 
dustry will be needed to prepare a state- 
ment that embodies the two requisites (a) 
of brevity (which means for this purpose 
exclusion of all irrelevant facts) and (b) 
of accuracy. What is relevant is to he de- 
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termined by the legal questions presented 
and it will, therefore, be necessary in the 
ordinary case to work up the factual ele- 
ments with the legal elements. Where the 
facts are already judicially declared or are 
legally assumed, this feature of the report 
will be simplified. 

B. A statement of each proposition of 
law relied upon in the appeal, item by 
item, with the answering point, together 
with the authorities presented in the 
briefs. This is the statement of law in 
contrast with the statement of facts. The 
reporter should examine each case and 
note (a) whether it is in point, and, if 
not in point, briefly state the reason ; and 
(b) whether it was necessary to the de- 
cision or not. 

Space is not available to discuss other 
features of the reporter’s duties, nor do 
we lay any stress upon any particular 
method of work except to say that it will 
be desirable to have a standardized method 
of reporting.** 

Some of the points bearing on the gen- 
eral idea may be noticed. 

1. The referendary. system’* will en- 
able each judge to conserve his energies 
for his principal task, decision. A large 
part of a judge’s time in the appellate 
benches is spent in mastering or attempt- 
ing to master the mechanical difficulties 
surrounding the settlement of litigation 
—mastery of facts out of conflicting state- 
ments, an orderly arrangement of the 
points of law relied upon and an orderly 
arrangement of the opposing argurhents, 
gathering the books to be consulted, sift- 
ing the relevant from the irrelevant, and 
finally undertaking to make researches 
outside the briefs. Where so much of a 
mechanical nature is to be done in a short 
period of time, the marvel is, not that 
judges err, but that they do their work so 
well. The referendary system will save 
a large part of this expenditure of effort 
for the judge.'* The case as presented to 
the judge is a finished piece of prepara- 
tory work ready for the judicial function 
to operate upon. It may, perhaps, be 
urged that the briefs and arguments of 
counsel already supply this finished pre- 
paratory work. In some degree this is 
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entirely true, but it is plain to see with- 
out the recital of the reasons that the ad- 
versarial method of presentation falls 
short of what is needed. 

2. The reporter’s work is not to be a 
substitute for the briefs. The judges will 
make such use of the briefs as they see 
fit. If, however, the reporter’s work is a 
complete and accurate analytical summary 
of the whole ease it would not ordinarily 
be necessary for more than one judge (the 
one to whom the case is assigned for opin- 
ion) to make direct use, except for refer- 
ence, of the briefs of counsel. In many 
cases, no doubt, the reporter’s statement 
will exhaust all the values so far that 
nothing could be extracted from the briefs. 
To a discerning mind a suggestion is 
enough. Pages of argument add nothing 
to a proposition clearly stated. 

3. The referendary system insures 
against the much complained of ignoring 
of points of law. Every point will be 
stated and the opposing proposition, if one 
is found, will also appear in juxtaposition. 
We do not consider here the vexed ques- 
tion, how far the opinion of the court 
should attempt to discuss each point raised 
and argued. A case may present a hun- 
dred or more distinct points touching the 
pleadings, admission and exclusfon of evi- 
dence, instructions, etc., etc. The usual 
judicial opinion selects what to the judge 
seem to be the most important points or, 
perhaps, only those points which appeal 
to his intellect, for discussion. The de- 
feated counsel naturally feels that impor- 
tant elements of his case have been over- 
looked or disregarded. The referendary 
system cannot determine the scope of the 
opinion, but it may do much to remove the 
widespread feeling that cases often are not 
fully considered. It may, however, be sug- 
gested that the referendary system should 
be supplemented by rules of court which 
would require a certain form in the prep- 
aration of briefs beyond the usual require- 
ments. The additional requirements 
should be (a) that the briefs should as- 
sign points in the order preferably of the 
trial; (b) the points should be numbered 
consecutively; (c) the answering brief 
should follow the same order.’* Counsel 
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might then assume and should assume that 
if the opinion deals with only a few of the 
points that the others were not overlooked 
or disregarded. 

The petition for re-hearing should, 
therefore, be framed to deal with the ac- 
tual opinion with a mere reference to 
points that seem to counsel to require re- 
consideration. It may also be observed 
that the petition for rehearing will be a 
constant check on the referendary system. 
A deliberate statement in a petition for 
rehearing that the court has misunder- 
stood any point of law properly argued or 
has misstated any matter of fact should 
challenge attention. Either the reporter 
in the first instance is at fault or counsel 
is acting with undue professional zeal. 
Either contingency should bring reproof. 

Where counsel might be apprehensive 
that something has been overlooked it 
would promote better feeling than now 
exists between the appellate bench and the 
bar if after denial of a petition for re- 
hearing a practice grew up of writing let- 
ters to the defeated counsel throwing light 
on the action of the court. Such a letter 
should not be a mere form letter, but 
should give material assurance that the 
points of the decision put in question have 
been duly considered. These letters should 
be written by the referendary to avoid put- 
ting into circulation material which might 
. form a supplementary opinion. The de- 
feated litigant ordinarily cannot complete- 
ly be reconciled to his defeat, but it may 
be possible to assure him that his cause 
has been fully heard. If there is a sound 
reason why cases should be disposed of by 
written opinion, there is equally good rea- 
son why the denial of a petition for re- 
hearing should be articulate. Another way 
of meeting the need would be to make oral 
announcement in open court of the rea- 
sons for denying the petition, but this 
method has several practical disadvan- 
_ tages. Another solution, and perhaps the 


best one, is the practice in at least one 
jurisdiction, of permitting oral argument 
on the petition for rehearing. At any 
rate something in this direction seems to 
be needed—something that will not’ sub- 
ject the court to new controversy and yet 
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that will tend to make it apparent the © 
case has been duly considered in all its 
phases, especially since an unfavorable de- 
cision which does not discuss points seri- 
ously reiterated and pressed on the court 
by petition for rehearing is like a stroke 
in the dark. We emphasize the point on 
the sole ground that an opinion can not 
and should not attempt to discuss every 
point, good and bad and indifferent raised 
on appeal. Half of the success of the 
popular administration of justice is in the 
accuracy of the decision, but the other 
half is bringing conviction to the litigant 
that his cause has been fully and carefully 
considered. 

4. One of the important advantages 
which would flow from the referendary 
system is that the judge will have a foil 
to sharpen his own insight into the case 
to be decided. If there is any one thing 
characteristic of our institutions it is the 
habit of discussion. Due process of law at 
foundation is the opportunity to be heard. 
Discussion is the great solvent of error. In 
most final courts of appeal, after the cases 
are assigned, each judge goes to his clois- 
ter to brood over his cases. The reflective 
process is necessary, but it needs to be sup- 
plemented by discussion. The judge can 
not discuss his cases with indifferent per- 
sons. His colleagues are not at hand and 
the result is that there is no discussion un- 
til the judge has written his opinion which 
is then submitted to his colleagues. When 
the judges meet again the opinion is dis- 
cussed, but in practice only one of the 
number knows or can know the whole 
case in all its bearings. That all opinions 
read well will again manifest itself in any 
such conference discussion. No doubt new 
propositions of law in such a conference 
will undergo a searching examination but 
the major premise of the case, the facts, 
may be wholly misunderstood by all the 
bench but the writer of the opinion, and 
even he may be in error on some impor- 
tant element of fact which may put an en- 
tirely different complexion on the right re- 
sult. The present method is indispensable 
but it does not go far enough. The writer 
of the opinion should have the benefit of 
discussion and as much discussion as may 
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be needed with a person who knows the 
facts as well or better than he. While it 
is highly important to have correct formu- 
lations of legal rules, it is more important 
to have correct applications of legal rules 
to given controversies. The rules may be 
sound, but they may not fit the particular 
case except on an erroneous hypothesis of 
fact. Here again it may be insisted that 
while justice should if possible be speedy it 
should in the first instance be just. That 
requirement can not satisfactorily be met 
until our appellate benches are provided 
with resources to mitigate as much as pos- 
sible the mechanical drudgery which sur-. 
rounds the approach to the material for 
judicial judgment. 

5. The referendary system will not 
only provide the judge with an opportu- 
nity for competent discussion, but it will 
enable him to direct researches on points 
insufficiently treated in the briefs and on 
other points that suggest themselves.** It 
commonly happens that in cases which are 
reviewed the first work of actual research 
is done after the case is moved from the 
trial court. A competent and careful at- 
torney will be quite as fully prepared on 
the trial as on appeal of the same case, 
but the actual conditions of legal prac- 
tice either do not make this kind of prepa- 
ration possible in the great bulk of litiga- 
tion or else the traditions of legal prac- 
tice do not favor it. In any event, the 
result is the same. Briefs are hurriedly 
prepared and very generally cases are not 
skilfully and painstakingly presented. This 
raises the question whether the court can 
he expected to do a better average of work 
than the bar and whether the court can be 
expected to do the work that counsel has 
neglected to do. Perhaps it will be sug- 
gested that greater pains bestowed by the 
court will have the effect of diminishing 
the efforts of the bar. The answer would 
seem to be that the appellate courts must 
do their work well within the limits of the 
record, and self-interest may be counted 
on to prevent any sudden lowering of pro- 
fessional efficiency on the part of the bar. 
If, perchance, the appellate court is able 
to attain just results in individual cases 
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by its own initiative that court will not 
suffer in reputation nor will the result 
be inconsistent with its mission which is 
not the trial of a record or the blind fol- 
lowing of the briefs whether good or bad, 
but the administration of justice. In this 
connection it only needs to be added that 
the litigants are the parties before the 
court and that it is the duty of the court 
to see that they get what justice requires 
within the limits, of course, of the record 
but in spite of the errors or stupidities of 
counsel, who for this purpose are to be 
considered what they are in legal theory, 
aids of the court. 

6. It will not be necessary or conveni- 
ent to multiply arguments in favor of giv- 
ing to our overburdened appellate courts 
all the assistance that can be availed of 
for the accomplishment of better results. 
It will suffice to point out that referen- 
daries if availed of, must not be confused 
with law clerks or stenographers.*® The 
referendary in essence should be an as- 
sistant judge. He should not be expected 
to be the personal intermediary of the 
judge with the bar. He should not, of 
course, be the judge’s purveyor of tobacco 
or his telephone clerk. We assume that 
proper aid to a judge will afford him cler- 
ical help to write his letters, and a boy to 
fetch the books needed in research. The 
referendary, too, if he is to be effective, 
must have stenographic help and the use 
of an assistant for the mechanical labors 
of properly handling papers and books. 
The workings of any well ordered busi- 
ness establishment will suggest what is 
needful for freeing the intellectual worker 
from avoidable mechanical burdens.** 

With a well organized staff of referen- 
daries and office assistants, it will be pos- 
sible, we think, for our appellate courts 
to keep abreast of the tide of litigation un- 
til the time when a new organization of 
courts and a new method of procedure will 
simplify the administration of justice. The 
experience gained with the present organi- 
zation of courts with the referendary sys- 
tem'® will develop its advantages and dis- 
advantages, and it is not improbable if it 
succeeds under existing conditions, it will 
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become a permanent feature of our judi- 
cial system.’® 


NOTES 


1. In 1891 the Circuit Court of Appeals 
was created, chiefly to relieve the Supreme 
Court. In 1916 the obligatory jurisdiction 
of the Supreme Court was reduced. Further 
relief for the court was proposed by a re- 
cent bill drafted ‘by members of the court. 
A computation made for Mr. Chief Justice 
Taft shows an average interval of fifteen 
months between the bringing of a case to 
the court and its hearing: “Possible and 
Needed Reforms in Administration of Jus- 
tice in Federal Courts” by William Howard 
Taft (1922) Rep. Am. Bar Assoc. XLVII 250. 

2. In the House of Lords when exercis- 
ing its appellate jurisdiction, while theoreti- 
cally the collegial group may be inconveni- 
ently a large one, yet in practice this group 
is limited to the law lords. A quorum is 
constituted by the presence of three persons 
of the following groups: (1) The Lord Chan- 
cellor: (2) Lords of Appeal in Ordinary; 
and (3) Peers who have held high judicial 
office. Since 1883, no lay peer has attempted 
to vote on a judicial question. The last in- 
stance was in Bradlaugh v. Clarke (1883) 
8 App. Cas. 354 where Lord Denam, a lay 
peer, voted: Halsbury “Laws of England,” 
Vol. IX s. v. ‘Courts’. 

3. The Court for the Correction of Errors 
of the State of New York which flourished 
about the middle of the last century was con- 
stituted of the President of the Senate, of 
the Chancellor, of the Chief Justice and two 
additional justices of the Supreme Court, 
and of four senators from each of eight dis- 
tricts—a total of fifty-three members. 

4. The Judicial Committee of the Privy 
Council is an instance of policy affecting the 
membership of a court. Since England is 
made up of many diverse territorial and na- 
tional elements, it is desirable to have in 
theory a large and representative group of 
judges for decision of questions coming up 
to the Privy Council on appeal from vari- 
ous parts of the Empire. A recent volume 
of the reports of the Privy Council gives a 
list of thirty members. In practice, how- 
ever, the actual work of the court is limited 
to a smaller group. 

5. The Permanent Court of International 
Justice is a somewhat surprising instance 
of a membership much smaller than would 
seem to be desirable on political grounds. 
It is constituted of eleven judges and four 
deputy judges. For a statement showing the 
history of its organizations see “The Per- 
manent Court of International Justice” (Pam- 
phlet, Geneva, 1921); Moore “The Perma- 
nent Court of International Justice (1922) 
Col. L. Rev. XXII No. 6. 

6. A change in judicial practice with re- 
spect to the obligatory force of decisions of 
coordinate courts would relieve in large 
measure from the uncertainty in the law 
where there are numerous coordinate courts. 
It is a fact known to every one, and it has 
often been the subject of discussion, that the 


various kinds of law that prevail in the 
several federal circuit courts of appeal are 
often as diverse as the kinds of law to be 
found in an equal number of states. The 
chief organizing factor which prevents the 
diversity of federal law from becoming 
greater than it is, is the existence of a sin- 
gle body of federal statute law. There are 
three possible attitudes of judicial practice 
where coordinate courts are involved: (1) 
That the decisions of these courts be re- 
garded as absolutely obligatory when cited 
in another circuit; (2) that they be condi- 
tionally binding to be disregarded only when 
they are in conflict with established law or 
are contrary to self evident justice; and (3) 
that they be persuasive only. (For an en- 
lightening discussion of these principles, see 
Salmond “Jurisprudence” ss. 63, 64, 65.) 

Adoption of the second principle would 
do much to relieve the present discordent 
situation, but it would still fail for the 
attainment of the highest standard of jus- 
tice, unless an effective method were avail- 
able for the speedy correction of errors. of 
judicial doctrine. In view of what we be- 
lieve to be the best method for correcting 
such errors, this revision of doctrine should 
not be committed to another superior court 
of appeal, but should be effected on the ini- 
tiative of a cabinet of justice and accom- 
plished by legislation. 

7. The Commerce Court was established by 
an Act of Congress of June 18, 1910, and 
organized in February, 1911. The Court was 
abolished by an Act of October 22. 1913, ef- 
fective December 31, 1913. Its life was two 
years and ten months. For a full statement 
of the matter, see Rightmire “Special Fed- 
eral Courts” Ill. L. Rev. XIII 15, 97. 

8. The plan for a court of last resort in 
patent cases was first proposed before the 
patent section of the American Bar Asso- 
ciation in the year 1900. A Committee on 
Patent, Trademark, and Copyright Law, of 
the American Bar Association struggled for 
fifteen years for a law creating a court of 
patent appeals. With the downfall of the 
Commerce court these efforts ceased. See 
Rep. Am. Bar Assoc. (1912) XXXVTI 472, 
(1913) XXXVIII 515, (1919) XLIV 38. 

9. That is the theory upon which the re- 
cent bill to relieve the federal Supreme Court 
was based, as stated by Mr. Chief Justice 
Taft: loc. cit. (note 1 ante) p. 254. 

10. One of the obvious advantages of such 
an arrangement is the contact provided in 
a very practical way between the courts and 
the law schools. If there are any virtues in 
law school training these virtues should man- 
ifest themselves, at least for the best type 
of scholarship, at the end of the law school 
course when the student, however lacking 
he may be in mastering the great mass of 
detail of legal practice, approaches the law 
with a rounded-out equipment which em- 
braces the whole system. This familiarity 
with legal doctrine and legal theory as a 
whole, in an encyclopedic sense, is soon lost 
by the practicing lawyer whose practice 
leads and must lead to a narrower profes- 
sional contact with special problems. 
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11. On the continent, the art of the refer- 
endary has long since been thoroughly elab- 
orated; of “Anleitung zur Referir und 
Decretirkunst oder praktische Anweisung 
wie man gerichtlichen Akten seinen Vor- 
trag machen und dariiber erkennen soll.” 
(Halberstadt 1798.) As the title indicates, 
this work is a complete manual of the re- 
porting method. It is adapted to the practice 
of the time, but would be of little direct 
value for our legal system. 

12. The term now frequently used in Ger- 
many is “Berichterstatter” (reporter). The 
alternative term is “Referendar.” It will 
hardly be convenient to employ the term 
“reporter” since it is already appropriated 
for two kinds of persons connected with the 
courts: (a) the court reporter or stenog- 
rapher of the trial courts and (2) the re- 
porter of decisions. The term “Referendar” 
is a contraction of the Roman law “referen- 
darius”: Cf. Nov. X. de referendariis; C. L. 
2 inscr. 

13. The learned reader does not need to 
be told that there is no novelty in this. See 
“The Training of the ‘Referendar’ in Ger- 
many” by Dr. Jur. Mechlenburg in Rep. Am. 
Bar Assoc. (1914) XXXIX, 908. The refer- 
endary system is authorized by Gerichts- 
verfassungsgesetz, Par. 139, Abs. 2, Satz 2, 
Par. 199, Abs. 1, Satz 2. For a discussion 
of the matter see Lippmann in Archiv fiir 
die Civ. Praxis. LXX, 82, (107 sa.) For an 
explanation of the German judicial system, 
see Hudson “Judicial System of the German 
Empire,” Mich. L. Rev, I 121; Cook “Judi- 
cial System in Germany” Jurid. Rev. I 70, 
184, 298. 

14. This is the rule in some jurisdictions. 
Cf. Rules of Court of North Dakota. 

15. In a few courts the practice of ap- 
pointing secretaries approaches the referen- 
dary system. For example, the elaborate 
and thoroughly documented dissenting opin- 
ion of Mr. Justice Brandeis in State of Mis- 
souri v. Public Service Commission, (1923) 
43 Sup. Ct. Rep. 544 (547) (in which Mr. 
Justice Holmes concurred) can hardly be 
accounted for except by the fact that the 
learned justice has used his secretary for 
the proper purpose of undertaking an exten- 
sive research beyond the briefs. If, as we 
believe, this unusual opinion is the product 
of an assistant’s collaboration, no better ar- 
gument can be adduced for the efficacy of 
the referendary system properly employed. 

If one referendary can be of such aid in 
one case, the court should be provided with 
as many such assistants as the work of the 
court requires. But the referendary system 
will not work miracles. It will doubtless 
always have a certain relation to the court 
that makes use of it. The better the quality 
of the court, the greater in general will be 
the success of the referendary system. 

16. It is not uncommon for appellate 
judges to make a disclosure of their methods 
of work. These disclosures are usually di- 
rected to the purpose of giving assurance to 
the bar that appellate decisions represent 
collegial activity. We do not, however, re- 
call in recent years any disclosure of the 


actual methods of work of individual judges. 
It would not be surprising to find that some 
of the responsible tasks that are best man- 
aged by a competent referendary are some- 
times committeed to subordinates of no spe- 
cial skill. 

17. It might be hoped that the referen- 
dary system would lead also to better writ- 
ten opinions. Opinions will be better writ- 
ten when they are shorter. It is not an 
hibernianism to say that our appellate judges 
are too busy to write short opinions. The 
great bulk of the questions before the appel- 
late courts call merely for redeclarations of 
law. The continental courts furnish useful 
models for what is possible in dealing with 
such questions. For our system of law the 
opinions of Mr. Justice Holmes are classic 
examples of judicial style and form. They 
sacrifice nothing of substance and yet are 
sparing in language. An opinion which is 
not reducible by half is rarely met. On the 
other hand, the bar will not be satisfied 
with opinions briefly enough worded which, 
for example, after setting out the substance 
or words of a pleading or an instruction, 
recite: “The pleading is sufficient”; or “The 
instruction is not erroneous,” etc., etc., with- 
out disclosing the question. 

18. We have not attempted to urge here 
the wider use of the referendary system em- 
ployed on the continent where for a period 
of years the law school graduate acts as an 
assistant to various inferior and superior 
courts and to the prosecutor’s office, becom- 
ing in the end eligible to judicial office. The 
continental referendar may be compared to 
a hospital interne. It is clear, of course, 
that we lack the organization of courts to 
make effective such a system, if otherwise 
thought desirable. Cf. Posener Rechtslexi- 
kon s. v. Ausbilding der Referendare. 

19. It is sufficient to say that the commis- 
sioner system is but a substitute for the ref- 
erendary system. In effect, the commis- 
sioner system is only an addition to the per- 
sonnel of the court—the same kind of an ad- 
dition as an increase in the number of 
judges. As a temporary measure, this is 
no doubt an excellent method for relieving 
pressure, but it can not be regarded as a 
satisfactory permanent arrangement. In 
California, for example, supreme court com- 
missioners were abolished in 1904 upon the 
creation of an intermediate court of appeal. 
The supreme court justices have the appoint- 
ment of two secretaries and two bailiffs: 
Calif. Code Civ. Proc. Sec. 205. 

In this connection attention may be di- 
rected to what we believe is a mistaken ten- 
dency in dealifg with judicial assistants. 
This tendency is best shown by an example: 
At the last session of the Illinois General 
Assembly, the salary of the single private 
secretaries, allowed to each supreme court 
judge, was increased from $2,000 to $5,000. 
This salary is probably not exorbitant, but 
it may be believed that it would be possible 
to obtain the services of two competent law 
school graduates for the same sum. The 
office of the referendary should be a stepping 
stone in a professional career, and not a 
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permanent office. The effort to increase the 
compensation of the office, if successful, sim- 
ply makes more difficult the task of reliev- 
ing the court. The standard becomes in- 
flated and the legislature is unwilling to put 
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further burdens on the public treasury. Here 
again, it may be objected that the title 
“private secretary” is misleading. It is also 
an undignified label for a professional work- 
man. 


Illinois Takes the Lead in Bar Admission 
Standard* 


By Joun H. WIiGMORE 


A little more than a year ago the 
American Bar Association recommended 
that all states improve the standard of 
admission by requiring candidates to 
qualify with (a) two years of a liberal 
education at college, and with (b) three 
years of law study at a law school instead 
of under an attorney only. At the 
spring meeting in 1923, the Illinois State 
Bar Association approved this recom- 
mendation. The Supreme Court of this 
state has now, in October, promptly made 
it a part of the Rules for Admission to the 
bar in this state. Some years ago the 
Supreme Court of Kansas had taken this 
step. But we believe that, since the ac- 
tion of the American Bar Association, the 
Supreme Court of Illinois becomes the 
first to lead the procession of progress. 
Let other states follow this lead! 

The new rules make several other 
auxiliary improvements; the text is given 
below, with the new features in italics. 
Summarized, the changes are as follows: 

1. The examinations are to. be three 
annually, instead of four. 

2. The formal admission takes place 
in open court only, at each term of the 
Supreme Court. 

3. For applicants beginning law 
studies after July, 1926, general educa- 
tion must include 72 weeks (2 years) of 
college studies, proved by a college cer- 
tificate, or by an examination held by the 
State Board of Law Examiners on equiva- 
lent studies. For applicants beginning 
between July 1, 1924, and July 1, 1926, 





*Reprinted by permission from Illinois Law Review. 
(Vol. XVIII, No. 3; Nov., 1923.) 


one year of college studies will suffice. For 
applicants beginning before July 1, 1924, 
the old rule of high school graduation (4 
years) remains. 

4. For applicants beginning law 
studies after July 1, 1924, legal educa- 
tion must be proved (a) by certificates of 
attendance for three years at a law school, 
and (this is new) of satisfactory examina- 
tions passed in the law school, or (b) by 
certificate of four (instead of three) years’ 
study under an attorney, and (this is 
new) by passing annual examinations, 
given by the State Board, during these 
four years; moreover, for legal education 
pursued partly in a school and partly 
under an attorney, the same period of 
four years applies. 

For applicants beginning law studies 
before July 1, 1924, the old rule applies, 
viz., three years either in a school or under 
an attorney; but in the latter case the 
new rule (above) for annual examina- 
tions applies. 

5. For applicants already admitted in 
other states, three classes of states are 
made: (a) Where the requirements are as 
high as in this state, the State Board may 
recommend for admission without fur- 
ther conditions; (b) where the require- 
ments are less than in this state, five years 
of practice also must be added (as now), 
except that (c) where the requirements 
in the other state include less than two 
years of law study, eight years of prac- 
tice are needed. 

6. Where an applicant fails at a third 
or later examination, a limit is placed on 
his further attempts. 
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v7. The general fitness of the appli- 
cant as a loyal citizen, able to use the na- 
tional language, is more searchingly de- 
fined. 

The text of the amended rules follows 
(changes shown in italics) : 

“ . . . The Board shall conduct three 
examinations annually—in Chicago on 
the third Tuesday in March and in July, 
and in Springfield on the third Tuesday 
in, November. Such examinations shall 
be conducted by printed interrogatories, 
shall be uniform and shall be supervised 
by the members as a body, a majority of 
the Board constituting a quorum. The 
Board shall certify to the court at each 
term those who have met the requirements 
for admission to the bar, and the appli- 
cants so certified shall appear in person 
before this court and shall be admitted to 
the bar on motion in open court. 

“Each applicant for examination shall 
present to the Board of Law Examiners 
satisfactory proof that he has a general 
and legal education sufficient to qualify 
him therefor. For those who in good faith 
began the study of law prior to July 1, 
1924, proof of general education shall con- 
sist of a diploma showing graduation from 
an accredited four-year high school or a 
certificate of the registrar of the Univer- 
sity of Illinois, or other college or univer- 
sity of equal credit, that the applicant 
is entitled to enter such college or univer- 
sity, with further proof that this general 
education was acquired prior to the be- 
ginning of the study of law. . . . 

“For those beginning the study of law 
after July 1, 1924, proof of general edu- 
cation shall consist of a diploma showing 
graduation from a four-year high school 
or other preparatory school, whose grad- 
uates are admitted on such diploma to the 
freshman class of any college or univer- 
sity where the requirements for admission 
are equal to those required by the Univer- 
sity of Illinois, or the certificate of the 
registrar of such a college or university 
that the applicant is entitled to enter 
same; and a certificate of a member of 
the faculty of a college or university ac- 
credited by the Board of Law Examiners 
showing completion of at least seventy- 
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two weeks of general college work, or the 
applicant in lieu of such certificate must 
pass an examination to be given by or 
under the direction and supervision of 
the Board of Law Examiners in a course 
of studies to be approved by said Board as 
the equivalent of seventy-two weeks of col- 
lege study. The board by rule may recom- 
mend certain subjects which they will re- 
gard as such equivalent but they shall not 


' specifically require any particular group 


of studies. The high school education or 
its equivalent shall be completed before 
the college studies begin, and the college 
education or its equivalent shall be com- 
pleted before the law studies begin; pro- 
vided, however, that as to all applicants 
who begin the study of law after July 1, 
1924, and prior to July 1, 1926, only 
thirty-six weeks of college study or its 
equivalent shall be required. 

“For those beginning the study of law 
after July 1, 1924, proof of legal educa- 
tion shall be made (a) by a certificate 
from an established law school (or law 
schools) accredited by the Board of Law 
Examiners showing that the applicant has 
pursued a course of law studies in such 
law school (or law schools) of at least 
1,200 class room hours covering a period 
of not less than three years, and has 
passed a satisfactory examination in each 
of the law studies required for graduation 
by such law school (or law schools), which 
shall include the law subjects hereinbefore 
enumerated, provided the Board shall not 
give credit for more than 432 class room 
hours in any one year; or (b) by showing 
that the applicant has in good faith, while 
actually engaged in the office and under 
the personal tuition of a licensed attorney 
(or attorneys) in active practice, pursued 
for a period of four years during at least 
thirty-six weeks in each year a course of 
law studies to be prescribed by the Board 
of Law Examiners as the equivalent of 
such Jaw school course. Such applicant 
shall submit to and satisfactorily pass an 
examination by the Board of Law Exam- 
iners once each year during the first three 
years of such law office study. Proof of 
such law office study shall be made by an 
affidavit of such licensed attorney (or at- 
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torneys) showing that the applicant has 
pursued the course of studies herein re- 
quired and has passed satisfactory exami- 
nations in each subject. If, in conse- 
quence of the death or absence from the 
state of such attorney (or attorneys), his 
(or their) affidavit cannot be procured, 
such proof may be made by an affidavit of 
any credible witness having personal 


knowledge of the facts, subject to the ap- | 


proval of the Board of Law Examiners. 
(c) If an applicant pursues his course of 
law studies partly in such accredited law 
school and partly under the tuition ‘of 
such licensed attorney (or attorneys) he 
shall be allowed credit for studies in such 
law school upon presentation of a certifi- 
cate therefrom showing the studies he has 
taken therein by personal attendance, and 
that he has satisfactorily passed examina- 
tions in such studies, such certificates 
showing the number of class room hours 
and the number of weeks of law study pur- 
sued by such applicant in such law school. 
He shall be allowed credit for such studies 
as he pursues under the tuition of a li- 
censed attorney (or attorneys) when proof 
is made as provided in section (b) above. 
Such an applicant shall pursue his law 
studies for a period of four years during 
at least thirty-six weeks in each year. 

“Tf an applicant for admission to the 
bar by examination shall be rejected at a 
first or second examination he shall not 
again be admitted to an examination until 
one examination has intervened after such 
rejection. If an applicant shall be re- 
jected at a third or fourth examination he 
shall. not again be admitted to an exam- 
ination until two examinations have inter- 
vened after such rejection. Before taking 
a second or subsequent examination he 
must furnish evidence satisfactory to the 
Board that he has diligently pursued the 
study of law since his last examination. If 
an applicant has been rejected at a fifth 
examination, he shall not again be ad- 
mitted to an examination. 

“Where a licensed attorney requests ad- 
mission to the bar upon a license showing 
his admission as an attorney at law in 
another state or country, he must present 
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to the Board proof that he has been ad- 
mitted to practice in the highest court of 
such state or country and that he has ac- 
tually remained in said state or country 
and practiced in the courts of record as an 
attorney at law for at least five years, 
specifying the name of the place or places 
in which he has so practiced. Such proof 
shall be supported by a certificate from a 
judge of the highest court in the state or 
country certifying that he has been so ad- 
mitted, has so practiced, and is a man of 
good character, such certificate to be certi- 
fied by the clerk of court and sealed with 
the seal of the court; provided, however, 
where the requirements for admission to 
the bar of such state or country require 
less than two years of law study, such at- 
torney shall furnish proof as above that he 
has actually practiced in the courts of 
record of such state or country for at least 
eight years. Where the requirements for 
admission to the bar in such state or coun- 
try at the time of the applicant’s admis- 
ston therein are equivalent to the require- 
ments in this state in effect at the time 
of the application for admission here, the 
Board may recommend for. admission to 
the bar of this state an attorney licensed 
in such other state or country. 

x“ . Each applicant must be a citi- 
zen of the United States, an actual resi- 
dent of the State of Illinois, and twenty- 
one years of age or over. He must be able 
to speak and write readily and intelli- 
gently the English language, and must 
give evidence to the Committee on Char- 
acter and Fitness that he understands 
and believes in the righteousness of the 
principles underlying the constitutions of 
the state and of the United States, and 
that he has such other qualifications as to 
character and general fitness as, in the 
opinion of the Committee, justify his ad- 
mission to the bar.” 

These amendments are a remarkable 
proof of the determination of our Su- 
preme Court to establish in this state 
those ideals of public service which the 
American Bar Association has advocated 
for the advancement of our profession and 
the benefit of the community. 





League of Nations Conference on Legal Aid 


By Joun H. WiGMoRE 


Interstate co-operation between agencies 
for legal aid to the poor has proved to be 
a necessary feature. Every legal aid 
agency constantly has cases in which ex- 
change of service must be made with 
agencies in other states. Last June at 
Cleveland there was formed the National 
Association of Legal Aid Organizations, 
which is a more closely federated successor 
to the National Alliance of Legal Aid 
Bureaus. Chief Justice Taft is the hon- 
orary president of the new association ; 
‘the president is Albert F. Bigelow of 
Boston, and the treasurer is John S. 
Bradway, 133 South Twelfth street, Phil- 
adelphia, Pa.; the executive committee 
includes officials from New York, Cleve- 
land, Philadelphia, .Chicago, Milwaukee, 
Kansas City and Boston; and the vice- 
presidents are from Chicago and San 
Francisco. For some reasons interna- 
tional co-operation between legal organi- 
zations is also necessary; and hitherto no 
such co-operation has been organized. 

Accordingly the secretary-treasurer of 
the National American Association and 
the secretary of the National Committee 
on Legal Aid Work (Reginald Heber 
Smith, 60 State street, Boston), addressed 
a request to Geneva in August last, to 
arrange for an international conference 
of legal aid agencies to organize co-opera- 
tion for civil justice to the poor. This 
request is addressed to John H. Wigmore, 
vice-president of the National American 
Association, who was then in Geneva, and 
he was asked to interest the League of 
Nations in the project. Mr. James J. 
Forstall, of the Chicago Bar, who was at 
Geneva, also co-operated actively. 

The working bodies of the League of 
Nations consist of three treaty-organs, 
viz., the Council, the Assembly and the 
Secretariat, and of two auxiliary organs, 
viz., Expert Advisory Committees, who 
report to the Council, and International 
Conferences, which are called by the Coun- 


cil to report back to the several nations 
represented, 

There are settled methods of present- 
ing new business to the League. In this 
case, three of these ways were closed. The 
Council can entertain no matter which is 
not presented to it by the government of 
a member nation of the League; and the 
United States is not a member. The 
Secretariat only executes the directions of 
the Council and cannot initiate business. 
The Expert Advisory Committee were of 
no service, because no committee has ever 
been appointed on this subject; these ex- 
pert advisory committees now cover the 
subjects of opium traffic, white slave traf- 
fic, economics and finance, transit and 
communications, war refugees, mandates 
over some civilized countries, etc., but the 
authority of none of these committees 
extended to the subject of international 
civil justice for the poor. There remained 


‘only the Assembly; and in the Assembly 


matters can be introduced only by mo- 
tion of the delegation of a member-coun- 
try. Fortunately, however, the Norwegian 
delegation agreed, upon request, to inter- 
est itself in the subject. Professor Lie and 
Mile. Bonneville, two of the members, 
having already knowledge of the work 
done in Christiania, and Dr. Frithjof 
Nansen, who is one of the world’s greatest 
philanthropists, warmly endorsed the pro- 
posal. The Norwegian delegation having 
introduced the resolution early in the ses- 
sion, it was necessarily referred to the 
Commission on Agenda; for all business 
to come before the League must be sub- 
mitted to all the members four months be- 
forehand, and any new business thereafter 
arising must receive the approval of the 
Committee on Agenda before it can be 
considered. Among the members of the 
Committee on Agenda was Dr. Loudon, 
minister of foreign affairs of the Nether- 
lands, and formerly Dutch minister to the 
United States; and by his help, the Com- 
mittee on Agenda placed the resolution 
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on the calendar. Like all other Assembly 
business it should have been referred to 
one of the six committees, in this case 
to Committee One, which deals with con- 
stitutional and legal questions, Profes- 
sor Lie of the Norwegian delegation, be- 
ing a member of this committee, and also 
Dr. Zahler of Denmark, who knew about 
the legal aid work in Copenhagen. 
Whether Committee One handled the mat- 
ter in this case does not yet appear, but 
on September 27 the Assembly favorably 
voted on the proposal as follows (the pres- 
ent Assembly being known as the Fourth 
Assembly, i. e., 1920 being the date of the 
First Assembly) : 

“The Assembly decides: 

“(a) That the question referred to in 
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the memorandum from the Norwegian 
delegation (A. 119, 1923) regarding in- 
ternational arrangements for civil justice 
for the poor be placed on the agenda of 
the Fifth Assembly ; 

“(b) That the secretary-general be in- 
vited, in the meantime, to prepare a re- 
port and to make such inquiries, under 
the authority of the Council, as may be 
found desirable, without expenditure of 
League funds.” 

This resolution means that a prelimi- 
nary conference of experts can be held in 
the spring of 1924, to advise with the 
Secretariat as to a plan for a general in- 
ternational eonference, to be sanctioned 
by the Assembly at its meeting in Sep- 
tember, 1924. 


Chief Justice Taft Urges Adoption of Rule- 


making Power 


The last number of the JOURNAL re- 
ferred to the fruits of Chief Justice Taft’s 
zeal for reform in the administration of 
justice, as exemplified in the administra- 
tive machinery created in the federal court 
system. That there will be ultimate suc- 
cess for this great project of reform of 
procedure proper must be inferred from 
his devotion, wherever he attends lawyers’ 
gatherings, to the spread of the gospel. A 
guest of the Bar Association of the City 
of Boston on June 16, 1923, he spoke in- 
formally, following Chief Justice Rugg, 
who described the plans of the American 
Law Institute. 


“We need the improvement”, he said, 
“which is contemplated by the Institute. We 
need even greater improvement in the law 
of procedure, and need even more improve- 
ment in the administration of the criminal 
law. I am especially interested in the matter 
of procedure, because procedure stands be- 
tween the abuse of the principles of law and 
their use for the benefit of mankind. You 
can have as high and as sound principles of 
law as possible, but if you have not the pro- 
cedure by which you can apply them to the 
erdinary affairs of men, then it does not 
make any difference what the principles are 
or how erroneous they may be. 

“There are great defects in cur present 
system of administering law, and the truth is 
that the public needs education as to whose 


fault it is that the law is not as effectively 
administered as it ought to be so far as pro- 
cedure is concerned. It is natural for the 
public to say that the courts are not doing 
their duty. You know and I know that the 
reason why the courts are not as effective 
as they might be—that the reason why pro- 
cedure halts, and that justice is not promptly 
and effectively administered—is because the 
legislatures do not do their duty with ref- 
erence to the interest they take and the skill 
they manifest and the time they give to the 
improvement of practice and procedure. I 
know it, because I have seen it work in too 
many states and in respect of Congress 
itself. I had the opportunity last year to 
see the workings of the English system, and 
when you observe their methods of disposi- 
tion and the dispatch with which everything 
is carried on, you begin to appreciate how 
far we are lacking in these respects. 


The English System 


“The great progress made in England dur- 
ing the past fifty years was made through 
great legal measures devised by a great lord 
chancellor and the law officers of the crown. 
And the only way in which we can bring 
about a real change in our procedure for 
good is to attempt to secure leading mem- 
bers of the bar, willing to sacrifice them- 
selves and willing to go in and take charge 
of the formulation of the laws. I do not 


think the legislatures are opposed to reform 
of our legal procedure, but there are few 
people who take the necessary interest and 
have the knowledge and power of leadership 
either in Congress or in the legislatures. We 
are where we need legislation in Congress, 
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and already we have made some progress by 
securing the passage of one law that creates 
a judicial year to devise economical ways of 
using the judicial force of the United States 
to meet the arrears of business in the United 
States courts. 

“Now, it seems to me, there ought to be a 
council composed of judges and of members 
of the bar, men of experience and standing 
to adopt rules of practice for the federal 
courts and have the power of recommending 
them. to Congress, with the provision that, 
pending their consideration by Congress, 
they should have the force of law. The sys- 
tem of procedure is a professional question. 
This is in the public interest—it is not for 
the personal advantage of the members of 
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the bench or of the members of the bar. In 
our own court we have appealed to Congress 
to put there a law drawn carefully by the 
members of the court, for we are anxious to 
bring our dockets up so that a case can be 
heard within two or three weeks after it is 
filed.” 


The Chief Justice brought his address 
to a close by urging the bar associations 
to take the matter up in their meetings, 
telling his audience that if as members 
of the bar and justices they could not do 
their duty they might as well go into 
some other business. 


Crime Prevention in Canada 





Dominion Bar Association Votes on Numerous Recommendations of 
Committee on Criminal Law Administration—Treat- 
ment of Offenders Highly Individualized 





In the December, 1922, number of the 
JOURNAL there was published the full 
text of the report of the Committee on 
Administration of Criminal Justice to the 
Canadian Bar Association. The report 
had previously been submitted and ap- 
proval was had “of such portions of the 
report as deal with reform of prison con- 
ditions” and the committee was directed 
to supply specific recommendations. 

It is now timely to reprint the report 
submitted by the committee in 1923 with 
a notation of the action taken by the 
Canadian Bar Association on each of the 
numerous recommendations. These rec- 
ommendations will help to present a pic- 
ture of criminal law enforcement in our 
neighbor state, and the trend of discus- 
sion. The first report was printed as a 
model of deliberate and objective research. 
The same virtue appears in the second 
report with a most refreshing quality of 
directness of expression. 

It should hardly be necessary to say by 
way of preface that the Canadian prov- 
inces have possessed very good judicial 
machinery and, compared with our states, 
have enjoyed relatively great security 
from the depredations of criminals. 
Largely owing to this they have been 
more conservative than we in experiment- 


ing in the field of punishment. The move- 
ment led by Judge Coatsworth’s commit- 
tee appears to be inspired largely with 
the need for supplementing the very suc- 
cessful judicial system with certain mod- 
ern practices in penology, such as the 
extension of probation, the profitable em- 
ployment of prisoners and the surveillance 
of offenders. 

Under all this is seen to lie the very 
practical principle that the operation of 
the law should look to the prevention of 
crime: (a) by reforming the reformable, 
and (b) by keeping the unreformable 
under continuous restraint. The accom- 
plishment of such a program calls for a 
finer co-ordination of the various agencies 
of justice and punishment than we as yet 
have any conception of. Punishment 
comes to look more like treatment and 
treatment must be highly individualized. 

Canadian justice has never been char- 
acterized by emotionalism. This able re- 
port will show that the desire to adopt 
the best of modern practices is not care- 
less as to the rights of the public. The 
adoption of such lenient measures as pro- 
bation and parole looks to the welfare of 
the public first. For the offender who 
gives evidence of inability to live blame- 
lessly there is no surrender of the ancient 
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safeguards. Rather, as is indicated by 
the recommendations for the sterilization 
of certain offenders, and the incarceration 
for life of some, a new and highly in- 
telligent severity is invoked. 

Possibly the word “severity” is unwar- 
ranted. It may well be argued that any 
measure required to prevent an unreform- 
able offender from carrying on his losing 
warfare with society may be looked upon 
as merciful. It is surely no kindness to 
an habitual criminal to turn him loose in 
a world to which he cannot adapt him- 
self. 

After a general statement the recent 
report presents : 


(a) Proposed amendments to the Crim- 
inal Code and other statutes, and new 
statutes recommended by the Committee 
unanimously or by majority vote. 

(b) Proposed amendments to the Crim- 
inal Code and other statutes and new stat- 
utes which have been placed before the 
Committee but not agreed on by majority 
vote, and therefore sent on for the consider- 
ation of the Association. 

(c) Proposals for reform of prison 
conditions, treatment of prisoners and pre- 
vention of crime recommended by the Com- 
mittee unanimously or by majority vote. 


GENERAL STATEMENT 


Formerly the whole conception of Crim- 
inal Law was punishment for crime. We 
are now, without losing sight of the neces- 
sity for adequate punishment realizing 
that Reformation of the Criminal is a much 
higher ideal. It has been found that 80 to 
90 per cent. of offenders who are placed on 
probation or parole live up to the required 
standard, and find their way back to respec- 
table society. The criminal, besides being 
a menace, is an enormous expense to the 
State. Therefore, not only humanity, but 
economy requires that he shall have an 
opportunity to do better. One principle we 
should ever keep before us is that when the 
law once takes hold of a man who has of- 
fended, it ought not to let go until he has 
demonstrated that he will ever after be a 
law-abiding citizen. This is a long but very 
necessary step in advance. The law should 
take charge of the offender at the earliest 
moment, and steer him clear of the rocks 
and shoals of temptation until he is strong 
enough to stand alone and withstand. 

“To say that the criminal is responsible 
for his crime, but that society is responsible 
for the criminal, is not soft penology; it is 
a scientific statement of the fact of restricted 
responsibility of the individual for his so- 
cial delinquency.” 

One thing we ought to do is to begin 
with the child, and as soon as a boy shows 
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unmistakable signs of being so wayward as 
to be unmanageable at home and is so re- 
ported from a reliable source, such as a 
teacher or truant officer, he and his parents 
should automatically come within the juris- 
diction of a Probation Officer. He will then 
be watched over and guided past the pit- 
falls of boyhood life until his character has 
sufficiently formed to enable him to appre- 
ciate and follow the good and avoid the evil. 

This will at least, to a considerable ex- 
tent, put an end to the manufacture of crim- 
inals. Each such boy and his parents need 
to be impressed with the thought that be- 
sides the reward of virtue the law is inter- 
ested in compelling him to be good or put- 
ting him where he can do no harm until he 
has had a full opportunity to think it over 
and come to the right. 

Frequently environments must be changed, 
companionships severed and other drastic 
steps taken to assist the erring one, and 
make him and his parents to realize that 
being in the grasp of the law there is no 
help for it but to do right. If, later on, crime 
is entered upon, then the law should as- 
sume possession by either the probation 
officer or the parole officer. The offender 
must be made to know that while he walks 
straight and true he will scarcely feel the 
touch, but if he deviates a heavy hand is 
laid upon him to bring him back. 

With all these precautions we shall still 
have criminals, though probably much fewer 
in number. We have, however, come to a 
time when, with the increase of population 
and criminals, large expenditures will very 
soon be necessary for buildings and equip- 
ment to accommodate them. If we can re- 
duce or even keep from growing the present 
number of criminals, it will save us hun- 
dreds of thousands of dollars. There must 
be proper places of confinement, from the 
beginning on arrest to the finish in the re- 
formatory or prison. Each place of confine- 
ment or prison should be converted into a 
factory in which wages will be paid, to go, 
after a reasonable deduction for board, to 
support the prisoner’s family. This will re- 
quire some alteration, organization and man- 
agement which those in closest touch with 
prison life consider practicable. 

There should be an immense extension of 
the probation and parole systems. It can- 
not be too strongly emphasized, or too often 
repeated that an offender may not be finally 
discharged until he has fully satisfied the 
probation or parole officer that he will live 
honestly and give no more trouble. There 
must be proper places for mentally afflicted 
and diseased. We may as well recognize 
the painful fact that there are thousands of 
people who from mental or physical disease 
or both are not and never will be capable of 
using liberty rightly, and the only safe and 
proper thing in their own interests and that 
of the public is to keep them in confinement 
on farms where they can be useful, happy 
and contented, and do no harm. It is most 
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dangerous for humanity that such persons 
should be at large. 


STATUTORY CHANGES. 


A. 


The following amendments to the Crim- 
inal Code and other statutes and new laws, 
are recommended by the Committee unani- 
mously, or by a majority vote: 


PROBATION. 


(1) That a probation Act be passed in 
each Province for the investigation and care 
of persons who may be let out on suspended 
sentence. 

In 1921 the Dominion Parliament 
passed an Act, 11 & 12 Geo. V. cap. 25, 
sec. 19, amending sec. 1081 of the. 
Criminal Code and making provision 
for probation on suspended sentence. 
The only Provincial Act yet passed is 
that of 12 & 13 Geo. V. cap. 103, On- 
tario, entitled “The Probation Act, 
1922.” It is advisable that a similar 
law be enacted in each Province co- 
ordinating with the above Dominion 
Act. 

Carried. 

EXTRA MURAL. 


(2) That an Extra Mural Act be passed 
in each Province to provide for certain pris- 
oners being employed outside of the prison. 

Such an Act was passed in Ontario 
in 1921, 11 Geo. V. cap. 93, based on 
the Dominion Prison and Reformatory 
Act, R. S. C.-cap. 148, secs. 14, 15 and 
47. The results have been highly sat- 
isfactory in Ontario, nearly 100 per 
cent. of the prisoners allowed out to 
work doing well and supporting their 
dependents. 

Carried. 

In 1922, 276 persons worked outside 
and only 4 failed to do right. They 
worked 17,000 days and made $50,000, 
and the Province was saved $25,000 on 
their maintenance. The last three are 
approximate figures. 

It is felt that the extension to other 
Provinces of this method will be fol- 
lowed by good results. 


SPANKING. 


(3) An Amendment to the Criminal Code 
authorizing corporal punishment, in the 
form called spanking, to prisoners, in addi- 
tion to or in substitution for fine or impris-" 
onment, not more than six slaps with a 
strap in any one month. 

There is an insistent demand in 
large centres for a provision of this 
kind as there are numbers of young 
fellows, especially, who would be more 
benefited by a humiliating spanking 
than any other form of punishment. 
It is not the pain and suffering, but 
the humiliation which produces the 
good results. 

This form of punishment is inflicted 
in practically all our prisons for seri- 
ous breaches of discipline. 

Postponed one year. 
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COURTS OF CRIMINAL APPEAL. 


(4) An Act to establish throughout Can- 
ada Courts of Criminal Appeal. 

This is a very debatable question 
which has warm advocates for and 
against, and was discussed by the As- 
sociation in 1922 and an adverse reso- 
lution passed. 

Dropped as covered by amendment to 
Criminal Code, 1923, giving appeal. 


POLICE COURT BRANCHES 


(5) An Act in each Province authorizing 
the establishment as local needs demand of 
branches of the Police Courts such as Do- 
mestic Relations, Motor, By-law, Health and 
others. 

In large centres there is felt the 
greatest possible need for the creation 
of a Domestic Relations Court, some- 
times called the Family Court. These 
wherever in operation have resulted in 
settling about 70 per cent. of domestic 
troubles, out of court, and harmoniz- 
ing relations in many homes. 


Carried. 
MENTAL CASES 


(6) An Act, or amendment, to provide in 
criminal cases for effectively dealing with 
all the feeble-minded and mentally afflicted, 
both in court and in confinement. 

Conditions with regard to these are 
at present very unsatisfactory. The 
courts are not properly authorized and 
the places for the care of such persons 
are very inadequate. 

Carried. 


BREACH OF BOND TO KEEP PEACE 


(7) An amendment to sec. 748 of the 
Criminal Code, providing that on breach of 
a bond to keep the peace, the offender may 
be brought back for fine or imprisonment 
as in the case of a suspended sentence. 

The only power at present is the 
estreat, which is unsatisfactory. 

Carried. 


CORROBORATION OF INCEST 


(8) That section 1002 of the Criminal 
Code be amended by including in subsection 
c the provisions of section 204 as to corrobo- 
ration. 

This is to provide for corroboration 
in a case of incest. 

Carried. 


NEED NOT KISS THE BIBLE 
(9) An amendment making it perfectly 
clear that in any Province on taking an oath 
the Bible need not be kissed, but merely held 
in the hand, or the oath may be taken by the 
uplifted hand, without the Bible. 

It is incontrovertible that on sani- 
tary grounds the kissing of the Book 
should not be required. 

Rex v. Curry, 48 S. C. R. 532, is au- 
thority for taking the oath with the 
uplifted hand instead of kissing the 
Bible. 

Deferred. 


ADMISSION OF CONFESSIONS 
(10) An amendment making settled rules 





138 


as to the admission of confessions, protect- 
ing the interests of the accused. 

There is much confusion about 
these now, each Judge using his own 
discretion. A uniform practice would 
be much more in the interests of Jus- 


tice. 
To be withdrawn. 


FORM OF CAUTION 


(11) An amendment to the Criminal 
Code, providing a form of caution to be used 
before taking a statement or confession from 
a prisoner similar to that in section 684. 


Much valuable time is wasted in the 
courts at present in discussing 
whether or not a sufficient caution has 
been given. The provision of an es- 
tablished form will do away with any 
uncertainty. 

Withdrawn by vote. 


QUASHING CONVICTIONS 


(12) An amendment re-establishing in all 
the Provinces the old practice of, without 
entailing further expense, quashing in a 
proper case a conviction, on a certiorari or 
analogous proceeding, and if there is no evi- 
dence to justify detention or conviction that 
the superior court should have jurisdiction 
to quash the conviction or commitment or 
discharge the prisoner. 


The effect in Re Rex v. Nat. Bell 
Liquors, Ltd., 1922, 2 W.W.R 30, of the 
Privy Council judgment has been to 
alter the practice prevailing in most 
of the Provinces. 

Struck out. 


TRIALS BY JUDGES OR MAGISTRATES 
TRAINED IN LAW 


(13) An amendment to sec. 777, Crim- 
inal Code, providing that all indictable of- 
fences should be tried only by a Judge or 
Magistrate who has been at least five years 
a barrister at law. 


The power now vested, upon consent, 
in Magistrates untrained in the law 
appears to be too great. 

A civil suit for $2 ordinarily must 
be brought before a Judge. A crim- 
inal case involving possibly long im- 
prisonment may upon consent be tried 
before a Magistrate untrained in the 
law. 

The condition is obviously inconsist- 
ent. 

Carried. 
DEPORTATIONS 


(14) An amendment providing clearly 
that an unnaturalised foreigner convicted of 
an indictable crime may upon the recom- 
mendation of the Judge or Magistrate be at 
once deported out of Canada to the country 
from whence he came. 


We carry far too many criminal 
foreigners in the prisons of this coun- 
try. There is a grave suspicion that 
in many instances they have been un- 
loaded upon Canada. 

Lost. 
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STATUTORY CHANGES 
B. 


Proposed amendments to the Criminal 
Code and other statutes and new laws which 
have been brought before the Committee, but 


*not agreed upon by a majority vote and 


therefore sent on for consideration of the 
Association. 


INTERPROVINCIAL WARRANTS 


(15) An amendment to sec. 662, Crimina: 
Code, providing as to interprovincial arrest 
that the warrant signed by the Justice shall 
be countersigned with the approval of the 
Attorney-General, or some equally respon- 
sible designated official. 

Abuses have arisen through using 
for ulterior purposes warrants signed 
only by a Justice and the courts have 
decided that a warrant good on its 
face must be enforced. 

In some of the U. S. A. a requisition 
from the State Governor is essential. 

Lost. 

ACCEPTING BAIL 


(16) An amendment to sec. 698, Criminal 
Code, providing that a Magistrate as well as 
a Judge may, after committal for trial for 
an offence punishable with five years or less, 
accept bail, and in the case of offences pun- 
ishable with five years or less cash bail may 
be accepted. 

At present only a Judge has this 
power and it is proposed to extend it 
to Magistrates as being well able from 
their knowledge and daily experience 
to determine the bail. 

Cash bail cannot now be properly 
accepted. 

Carried. 


CONVICTED ON CHARGE OF ATTEMPT 


(17) An amendment to secs. 949 to 950, 
Criminal Code, clearly permitting in. any 
court of criminal jurisdiction a conviction 
for attempt where evidence discloses full 
offence, if attempt is charged. 

It is contended that the sections as 
at present constituted may not apply 
to convictions by Magistrates or 
County Court Judges. 

Carried. 

HABITUAL CRIMINALS 


(18) The enactment of a Habitual Crim- 
inals Act, or a Criminal Code amendment 
making it a crime to have been convicted 


- three or more times for indictable offences, 


and to be punishable with a definite term 
followed by an unlimited indeterminate term 
so that ever afterwards the offender could 
be out of prison only on parole and subject 
to his good behaviour. 

There is in England the “Prevention 
of Crime Act, 1908,” which deals with 
“Detention of Habitual Criminals,” 
giving the power to impose, besides 
penal servitude, an additional sentence 
of “preventive detention” of five to 
ten years. 

There is an agitation in New York 
for such a law imposing a life sent- 
ence, which seems too drastic. 

Deferred. 
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PUBLIC DEFENDER 
(19) An Act to provide a Public De- 
fender in Criminal Cases. 

This is, in many quarters, strongly 
advocated for persons who are unable 
to pay large or any fees for defence. 

Referred to a committee of five to be named 
by the President and report next meeting. 


STERILIZATION FOR DISEASE 


(20) An Act making provision for the 
sterilization of prisoners found incurably 
afflicted with syphilis or other communicable 
venereal disease. 

Some of the U. S. A. have passed 
Sterilization Acts. It is stated that 
in Indiana the Act was actively en- 
forced, but it is now, at least, tempo- 
rarily stayed by injunction on the 
ground that there should be a trial as 
to whether the conditions provided 
“against exist, and not merely an inci- 
dent in a criminal trial. The sugges- 
tion above will cover this point. 

Stands till next year. 


STERILIZATION OF IDIOTS AND 
IMBECILES 


(21) An Act making provision for the 
sterilization of persons found to be idiots 
or imbeciles. 

Similar to No. 20, only separated, as 
each may be considered different. Re- 
cently (1922) Hon. Mr. Justice Roche 
at the Old Bailey, London, England, 
in passing sentence upon an epileptic, 
said: 

“In my judgmént the medical pro- 
fession of the country would be 
performing a public service ii they 
studied earnestly the question of ster- 
ilizing both men and women with ten- 
dencies such as this man has. 

“T am expressing no opinion,” he 
added, “as to whether it is feasible or 
whether Parliament should pass such 
a measure. It would depend on the 
examination by skilled persons as to 
the feasibility of it and the risks at- 
tending it.” 

Stands till next year. 


ASSISTING ESCAPE 


(22) An amendment to section 186 of the 


Criminal code, adding in subsection B, 2nd . 


and 4th lines, the words “or on bail,” after 
the word “parole.” « 

‘This is to provide for the punish- 
ment of persons knowingly assisting 
in the escape of offenders who are out 
on bail. 

Carried. 
FAILURE TO APPEAR 


(23) An amendment to section 189 of 
the Criminal Code, adding the following sub- 
section: 

C. Being on bail prior to his conviction 
or while his case is pending in any court of 
appeal, does not present himself at the proper 
place on the day fixed to stand his trial or 
hear the appeal or to receive his sentence, as 
the case may be, unless he proves some law- 
ful excuse the proof whereof shall be on him. 
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A provision in addition to estreat 
making failure to appear an offence. 


Carried. 
RECEIVERS 


(24) An amendment to section 399 of the 
Criminal Code striking out the words “know- 
ing such to have been so obtained” at the 
end, and inserting in lieu thereof the words 
“without some lawful reason or excuse the 
proof whereof shall lie on him.” 

A provision to aid in the conviction 
of receivers. 

Carried. 


BOOKS OF ACCOUNT IN BUSINESS 


(25) An amendment to section 417 of the 
Criminal Code changing the punishment to 
5 years’ imprisonment. 

Also, by repealing subsection “C,” and add- 
ing the two following subsections in lieu 
thereof: 

(c) Being a trader, a contractor or en- 
gaged in any kind of business and indebted 
to an amount exceeding two thousand dol- 
lars, is unable to pay his creditors in full 
and has not kept such books of account as 
are necessary to show all his purchases, his 
cash and credit sales of each day, his ac- 
counts both receivable and pdyable, his busi- 
ness expenses and his drawings for personal 
expenses in a manner to exhibit or explain 
his transactions in full, unless he be able to 
account for his losses to the satisfaction of 
the Court or Judge, and to show that the 
absence of such books was not intended to 
defraud his creditors. 

(d) Being a trader, a contractor or en- 
gaged in any kind of business and indebted 
as aforesaid has not kept such books of ac- 
count in a proper place, and has allowed his 
said books of account to be stolen, lost or 
destroyed by fire or otherwise, unless he be 
able to prove that he had taken all due care 
to prevent such theft, loss or destruction. 

The object of this change is to pre- 
vent technical grounds defeating a. con- 
viction for failure to keep proper books 
of account in business, also to guard 
against the loss or destruction of books 
of account in business. 

Deferred for a year. 


ADMINISTRATION 
C. 


Proposals for reform of prison conditions, 
treatment of prisoners and prevention of 
crime recommended by the Committee unan- 
imously or by majority vote. 


PROBATION FOR CHILDREN 


(26) Extension of the system of proba- 
tion to the care in their homes of wayward 
or incorrigible children who have not yet 
become delinquents, but whose parents or 
guardians are unable to control them with 
a recommendation to joint supervision over 
both parent and child. 

This is done in New Jersey, U. S. A., 
where there is a special school being 
carried on in which such children re- 
side. The plan is proving highly suc- 
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cessful, and preventing many children 
from drifting into crime. 
Carried. 


UNIVERSAL PROBATION 


(27) As soon as possible the system of 
probation should be made universal in Can- 
ada under the control and direction of each 
Provincial Government. 

Probation for a prisoner occurs after 
conviction and before sentence. Where 
an effective system of probation is in 
operation the Judge or Magistrate 

. postpones the sentence long enough 
to enable the Probation Officer to make 
a full investigation as to the prisoner, 
and recommend whether he may be 
safely placed on probation or should be 
sentenced. 

If let out on probation the prisoner 
is placed under the care of the pro- 
bation officer on a suspended sentence, 
and if he proves worthy is brought 
back and discharged, but if he fails, 
is brought back for sentence. When 
probation is effectively in force 75 per 
cent. of those placed on probation be- 
come good citizens. 

Carried. 


TRIAL WITHOUT DELAY 


(28) That in all places, and, if any dis- 
tinction is to be drawn, especially in crowded 
centres, persons charged with crime be 
tried without delay. 

This it is believed is practically uni- 
versally the condition in Canada to- 
day, and is stated for the purpose of 
emphasizing its importance. 

Carried. o 

UNIFORMITY IN SENTENCES 

(29) That arrangements be made for 
such measure of co-ordination that sentences 
shall be as nearly as possible uniform by 
enlarging the powers of the Parole Board. 

This matter requires consideration 
in Canada, where there is great in- 
equality of sentences for the same of- 
fances. The fact that not only the 
«rime but the offender must be consid- 
‘red in pronouncing sentence is too 
frequently overlooked. 

Carried. 

SPECIALIST JUDGES 


(30) Wherever practicable, having re- 
gard to the volume of business, 
should specialize in criminal work. 

Magistrates are necessarily special- 
ists in their line. A Judge may be 
one month in Civil Court and the next 
month in Criminal Court. 

It is submitted that continuity in 
criminal work develops in a Judge that 
expertness and accuracy so essential 
in dealing with criminals. 

Carried. 


INDETERMINATE SENTENCES 
(31) The imposing of indeterminate sen- 


_ tences should be encouraged with a view to 
the reformation of convicted persons. 

An indeterminate sentence, among 
others, accomplishes two things: First, 
it gives the prisoner something to 
hope for if he forms the habit of good 


Judges * 
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behaviour, and impresses confidence 
in himself upon his custodian. Second, 
when let out on parole the hand of the 
law is still upon him gently or heav- 
ily, in proportion to whether his con- 
duct is good or bad, and if the latter, 
he is,returned to custody. 
Carried. 


INDETERMINATE AS TO MAXIMUM 


(32) That all sentences to habitual crim- 
inals should be indeterminate as to the max- 
imum, with a view to keeping prisoners 
under parole until fully reformed. 

At present even an indeterminate 
sentence is for a definite term, at the 
end of which the prisoner is free 
whether fully reformed or not. It 
would be better to have his parole ter- 
minate only concurrently with his as- 
sured reformation. 

Deferred. 


PAROLE IN EACH PROVINCE 


(33) The system of parole should be es- 
tablished in every Province. 

Probation looks after the man be- 
tween conviction and sentence. Parole 
looks after him after the sentence and 

- when he is out, to test him and see if 
he will do well. In Ontario 92 per 
cent. of the paroled men are keeping 
up to the required standard. 

Carried. 


PAROLE BOARDS TO PENITENTIARIES 


(34) The Parole Board in each Province 
should have the same access to, and jurisdic- 
tion concerning prisoners in the Provincial 
Penitentiary as now prevails with respect 
to the reformatories and gaols. 

The power of the Board of Parole as 
to definite sentences is to report to 
the Minister of Justice and is exercised 
only after a personal interview with 
the prisoner and his custodian. There 
are no indeterminate sentences now in 
the penitentiary. 


Carried. 
EXTRA MURAL LAW IN EACH 
PROVINCE 
(35) That the provisions of the Extra 


Mural Law in R. S. C. cap. 148, be extended 
to and used in all the provinces wherever 
found usefifi and practicable. 
As above stated the results have been 
most satisfactory,in Ontario, nearly 
100 per cent. of the men proving faith- 
ful to their trust and supporting their 
dependents. 
Carried. 
CLASSIFICATION 


(36) That provisions be developed and 
maintained in every place where prisoners 
are detained or confined for the proper classi- 
fication of the different kinds or grades of 
prisoners having regard to all the circum- 
stances which should be considered in eacn 
case. 

The non-classification is a deplorable 
evil now everywhere. 

The herding together of criminals 
and non-criminals is one of the great- 
est crime breeders and calls for an im- 
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mediate reform in the methods of deal- 
ing with prisoners. 
The custodians do their best, but find 


it impossible properly to classify under . 


present conditions. (See pages 12 and 
13 of our former Report.) 
Carried. 


DETENTION HOMES 


37) That prior to trial and conviction all 
persons not on bail shall be kept in suitable 
detention homes with sufficient accommoda- 
tion for proper classification. 

We are proud to boast that under 
British law a man is considered inno- 
cent until he is proved guilty. It is 
no pride to refiect that when unable to 
secure bail he is herded with the 
guilty as though already convicted. 

Carried. 


INDUSTRIES IN PRISONS 


(38) That as rapidly as possible each 
gaol, reformatory and penitentiary be con- 
verted into an industrial factory or place ot 
business where suitable employment can be 
assigned to each prisoner on his arrival or 
suitable trades taught. 

Prisoners are much more contented 
when working. There should be clas- 
sification not only personally but also 
having regard to the work for which 
each one is best qualified. 

Every place of confinement should 
have enough branches of industry in 
progress to give fitting employment to 
the various prisoners. 

Carried. 


WAGES TO PRISONERS 


(39) That each prisoner be allotted wages 
for his services based on his experience and 
capability for work and on wages paid out- 
side for similar employment, and after de- 
duction of a reasonable sum for board, his 
wages should be paid for the support and 
maintenance of his dependents and subject 
thereto accumulated for him, and on his re- 
lease paid over under the written direction 
of the parole officer. 

It is well known that the family are 
the greatest sufferers when a man is 
in prison. Already in some places in 
the U. S. A. under certain circumstan- 
ces, prisoners’ families are paid for 
his work. At page 16 in our previous 
Report reference is made to the very 
able report of Messrs. Biggar, Nickle 
and Draper, February 28, 1921, in 
which as to prison industries, for the 
first time in Canada, the principle is 
laid down that a prison might and 
should be a great industry, providing 
wages for its inmates to go in sup- 
port of their families after deduction 
for prisoners’ board. 

Carried. 


PRISONS ON BUSINESS PRINCIPLES 


(40) That hereafter all gaols, reforma- 
tories, penitentiaries and prisons be carried 
on upon business principles with such or- 
ganization and management as shall bring 
them up to the line of successful and profit- 
able business establishments. 
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There is no reason whatever why 
this should not be done. In fact, all 
are now working, but too slowly, in 
that direction. They need speeding up 
and efficiency. We beg to refer to 
pages 15 and 16 of our former report 
as to what is being done and may be 
done in the Ontario Reformatory at 
Guelph, Ont. 

Carried. 
REFORMATION AS A POLICY 


(41) That in addition to reasonable pun- 
ishment, and with due regard to the safety 
of the community, the reformation of the 
Criminal on grounds of humanity and econ- 
omy be the recognized policy in Canada in 
the Administration of Criminal Law, both in 
the Courts and places of confinement. 

This is no doubt more or less the 
case at present, but it should be laid 
down and insisted upon as the settled 
rule and practice in all criminal work. 

Carried. 

Respectfully submitted. 

E. COATSWORTH, 
> Chairman. 

This report was laid before the Council of 
the Association at Ottawa, Ont., on the 17th 
February, 1923, and ordered to be printed, 
distributed and presented to the Association 
at the annual meeting in Montreal, Septem- 
ber, 1923. 

The final action of the Canadian Bar 
Association on the report consisted of the 
adoption of a resolution to adopt the re- 
port of the committee as amended; also, 

“That the committee be requested to 
continue its activities in order that the 
proposals adopted by the Association be 
brought to the attention of the proper 
authorities with a view to their adoption 
wherever applicable throughout Canada.” 

The committee will henceforth have a 
farreaching duty in securing approved 
legislation in the provincial and dominion 
legislatures. 





Squandering Judicial Talent 

In the memorial services in honor of 
Justice Magruder of the Supreme Court 
of Illinois it was said: “He served, there- 
fore, for twenty-one years upon the su- 
preme bench and was three times chief 
justice. His opinions are embraced | in 
107 volumes of the Reports, beginning 
with volume 115 and ending with volume 
221. In June, 1906, he ran as: an inde- 
pendent candidate for the office, but ‘was 
defeated and re-entered the practice of the 
law in Chicago.” (See 247 Til. 10) 

In another western state (Minnesota) 
Judge Mitchell served for nineteen years 
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on the supreme bench, being three times 
nominated by both political parties. Then 
a partisan nomination was made against 
him and his party being in a hopeless mi- 
nority he was defeated, though that distin- 
guished legal scholar Prof. Thayer issued 
from his then home in Massachusetts an 
appeal in which he said: “On no court 
in the country today is there a judge who 
would not find his peer in Judge Mitchell. 
‘ Pray do not allow your state to 
lose the services of such a man. To keep 
him on the bench is a service not merely 
to Minnesota, but to the whole country 
and to the law. Your state it is that is 
now on trial before the country. ‘The 
question is: Can Minnesota appreciate 
such a man? Is it worthy to have him? 
I am not going to believe that a state 
which can command the services of one 
of the few judges in the country that 
stand out among their fellows as _pre- 
eminent, that give it distinction, will re- 
fuse to accept these services. You lawyers 
of Minnesota must not let party politics 


work any such result.” (See 79 Minn. 
Xxx.) 

Similar instances of the workings of 
partisanship in respect to judicial tenure 
might be multiplied. The injury to the 
people in the loss of the services of an 
eminent judge of ripe experience is in- 
calculable. And in almost every instance 
an element of personal. tragedy attends 
the defeat of a veteran jurist. Thus of 
Judge Magruder it was said in the 
memorial already quoted: “The last five 
years and more of Judge Magruder’s life 
were lived in the shadows, for long habit 
had unfitted him for the rough contest of 
city practice.” Popular election of judges 
is as vicious in practice as it is unsound 
in theory. Appointment by political 
executives seems to be but little better. 
Of the suggestions thus far made, that 
of Mr. Shelton that the selection of judges 
should be controlled by the bar appears 
to have the greatest merit in theory and 
is certainly deserving of a trial. 

—Law Notes. 
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Requirements for Admission 
and Graduation 


{| Admission: Students entering for the first time 
are required to submit proof of the satisfactory com- 
pletion of three years of college study. 


{| Graduation: Students entering the Law School 
with a bachelor’s degree representing a four-year 
course in an approved college may complete the 
course in three years. For all others, four academfc 
years of nine months each of resident study is re- 
quired. By study during the summer sessions the 
four-year course may be completed in three calendar 


years. 








For Detailed Information Address the 


Secretary of the Law School 


Northwestern University Building 


Cor. Lake and Dearborn Sts. CHICAGO, ILL. 






































here comes a time in the de- 
velopment of every lawyer’s 
practice— 


when he realizes that the Federal Reporter has 
become a necessity; that he must have in his 
own office the decisions of the United States 
courts. 


The Thin Paper Edition of the Federal Re- 
porter has enabled many a lawyer to realize 
this ambition, for it cuts in half the shelfroom 
required, and it materially reduces the cost of 
the set. 


Furthermore, the terms of payment which we 
offer make it possible to get the set now and 
pay for it in small monthly installments. 


. Ask us for further information, including price, 
shelfroom, and terms of payment on the set of 


“Federal.” 


West Publishing Company 
St. Paul, Minn. 





























